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In the District Court of the United States in and for 
the Southern District of California, Central Di- 
vision 

Civil No. 959-58-PH 


THE CENTURY INDEMNITY COMPANY, a 
Corporation, 
Plaintiff, 
VS. 


ROBERT A. RIDDELL, District Director of In- 
ternal Revenue for the Los Angeles District of 
California, 

Defendant. 


COMPLAINT TO RECOVER FEDERAL WITH- 
HOLDING TAX ON WAGES; TAX UNDER 
THE FEDERAL INSURANCE CONTRIBU- 
TIONS ACT, AND TAX UNDER FEDERAL 
UNEMPLOYMENT TAX ACT, ALL ILLE- 
GALLY ASSESSED AND COLLECTED 


Comes now the Plaintiff, The Century Indemnity 
Company, and alleges as follows: 


First Cause of Action 


dk 
Plaintiff, The Century Indemnity Company, is, 
and at all times herein mentioned was, a corporation 
organized and existing under and by virtue of the 
laws of the State of Connecticut, duly qualified to 
transact business in the State of California, and 
having its principal place of business and office in 
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the State of California at 220 Bush Street, San 
Francisco, California, and a branch office at 548 
South Spring Street, Los Angeles, California. 


EE. 

Defendant is now and at all times since the 26th 
day of November, [2*] 1952, has been the duly ap- 
pointed, qualified and acting District Director of In- 
ternal Revenue for the Los Angeles District of Cali- 
fornia. Defendant is the person to whom the tax 
withheld on wages, together with a delinquency 
penalty, the tax under the Federal Insurance Con- 
tributions Act, and the tax under the Federal Unem- 
ployment Tax Act, together with interest thereon, 
the sums herein sought to be recovered, were paid, 
under protest, by the Plaintiff, as hereinafter set 
forth. At all times herein mentioned, defendant was 
and still is a resident of the County of Los Angeles, 
State of California, and of said Southern District of 
California, Central Division. 


ITT. 

Jurisdiction of this Court exists under Title 28, 
United States Code, Section 1340, and under Section 
3772(a) (2) of the 1939 Internal Revenue Code or 
Section 6532(a)(1) of the 1954 Internal Revenue 
Code, and Section 7422(a) of the 1954 Internal Rev- 
enue Code. 

IV. 

On October 6, 1953, the White-Ahlgren Company, 

Inec., hereinafter referred to as ‘‘White-Ahlgren,”’ 


*Page numbering appearing at foot of page of original Certified 
Transcript of Record. 
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entered into a subcontract with Marine Develop- 
ment, Inc., hereinafter referred to as ‘‘Marine De- 
velopment,’’ to do and complete all concrete work 
as outlined in Section G, Concrete Work, and Sec- 
tion H, Concrete Curb, Concrete Sidewalks and 
Sidewalk Steps, in the Specifications and all plans 
pertaining thereto for the 1,000 Unit Wherry Hous- 
ing Projects, F.H.A. Projects 129-80007 and 129- 
80008, and Navy Projects N-09A, Section 1, and 
N-09A, Section 2, at Camp Pendleton, California. 
Work under the said subcontract did not, however, 
commence until on or about December 7, 1953. This 
subcontract, except for certain modifications as here- 
inafter set forth, continued in full force and effect 
until its completion by White-Ahlgren on or about 
September 17, 1954. A true and correct copy of said 
subcontract is attached hereto as Exhibit ‘‘A,”’ and 
is Incorporated herein by reference as if fully set 
forth herein. 
V. 

On or about October 6, 1953, White-Ahlgren made 
a written [3] Application to Plaintiff for a Contract 
Bond and Agreement of Indemnity in the amount of 
White-Ahlgren’s said subcontract with Marine De- 
velopment, viz., $549,138.20. A true and correct copy 
of said Application is attached hereto as Exhibit 
‘“‘B,’’ and is incorporated herein by reference as if 
fully set forth herein. On or about December 2, 
1953, a Surety Bond described as Contract Bond 
No. 291379 was executed by and on behalf of White- 
Ahlgren as Principal and The Century Indemnity 
Company, Plaintiff herein, as Surety, and naming 
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Marine Development as Owner, and Republic Na- 
tional Bank of Dallas, Texas, as Mortgagee, as re- 
quired by the laws of the State of California as 
contained in Sections 1183, et seq., Code of Civil 
Procedure and all acts amendatory thereof, said 
bond to inure to the benefit of persons performing 
labor or furnishing materials, appliances, teams or 
power contributing to the work described im the 
aforesaid subcontract. A true and correct copy of 
said Contract Bond is attached hereto as Exhibit 
‘‘C’’ and is incorporated herein by reference as if 
fully set forth herein. 
NVA 

On or about December 2, 1953, White-Ahlgren 
opened a commercial checking account in the Secu- 
rity Trust & Savings Bank of San Diego, California, 
known as White-Ahleren Trust Account No. 1, for 
the purpose of receiving funds from Marine De- 
velopment in payment for work performed or to be 
performed under the aforesaid subcontract between 
White-Ahlgren and Marine Development, and from 
other sources, and to have such funds transferred 
from said Trust Account No. 1 from time to time 
to a general account which White-Ahlgren opened in 
the said Bank on or about December 10, 1953. | 
Checks to be drawn by White-Ahlgren against said © 
Trust Account No. 1 for the payment of wages by 
White-Ahlgren to its employees under the aforesaid 
subcontract with Marine Development were subject 
to countersignature; that is, each check was sup- 
posed to be signed by either Albert C. White or 
W. T. Ahlgren on behalf of White-Ahlgren, and by 
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any one of several designated representatives of 
Plaintiff, who was to sign as Trustee. However, 
through error on the part of [4] White-Ahlgren, the 
net wages of employees of White-Ahlgren were paid 
to them out of said Trust Account No. 1, on behalf 
of White-Ahlgren, on the signature of either W. T. 
Ahlgren or Albert C. White alone, and without any 
countersignature by any representative of Plaintiff, 
for each of the payrolls of White-Ahlgren for the 
periods ending December 14, 1953, to and including 
January 4, 1954. Also, during December, 1953, and 
the first and second quarters of 1954, certain trans- 
fers of funds were made from said Trust Account 
No. 1 to the general account of White-Ahlgren, both 
carried in the said Security Trust & Savings Bank 
of San Diego, California, to cover certain wage pay- 
ments made by White-Ahlgren to its employees 
under the aforesaid subcontract. No such wage pay- 
ment checks drawn on said general account of 
White-Ahlgren for the weekly payroll periods Janu- 
ary 11, 1954, to March 8, 1954, or for any other 
periods, were required to be or were countersigned 
by any representative of Plaintiff. Beginning with 
the payroll period ended March 15, 1954, and ending 
with the completion of its subcontract on or about 
September 17, 1954, wage payments were made di- 
rectly from the aforesaid Trust Account No. 1 to 
employees of White-Ahlgren on checks signed by 
either Albert C. White or W. T. Ahlgren and a rep- 
resentative of Plaintiff as Trustee. On or about May 
28, 1954, a general account was opened by White- 
Ahlgren in a branch of said Security Trust & Sav- 
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ings Bank of San Diego, at Carlsbad, California, 
with funds transferred thereto from said Trust 
Account No. 1, for the purpose of enabling White- 
Ahleren to make termination wage payments to its 
employees working on the said subcontract with 
Marine Development at Camp Pendleton, California. 
Checks on the said Carlsbad general account were 
not required to be and were not countersigned by 
any representative of Plaintiff. 


VII. 

On December 2, 1953, at the request of White- 
Ahlgren, Marine Development made a loan to White- 
Ahlgren representing an advance of $10,000.00 
against future progress payments under the afore- 
sald subcontract, and that amount was deposited on 
the same day in the aforesaid [5] Trust Account 
Noel: 

| VIII. 

During the month of March, 1954, it was agreed 
by and between Marine Development and White- 
Ahlgren that the latter was approximately 75 units 
behind the construction rate called for in the afore- 
said subcontract. White-Ahlgren gave as the main 
reason for this delay the fact that it had insufficient. — 
working capital to proceed at the rate called for in — 
the subcontract. On or about March 22, 1954, an 
agreement was reached between Marine Develop- 
ment and White-Ahlgren under which a less exact- © 
ing performance schedule was set up for White- 
Ahlgren to complete its said subcontract, and in ad- — 
dition Marine Development agreed to accelerate. 
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progress payments to White-Ahlgren so that they 
would be made weekly instead of monthly, as pro- 
vided in said subcontract. It was further agreed 
that otherwise the said subcontract and the surety 
bond furnished by Plaintiff should remain in full 
force and effect, and they did until said subcontract 
was completed by White-Ahlgren on or about Sep- 
tember 17, 1954, as aforesaid. Said subcontract was 
never cancelled. 
TX. 

Said subcontract provided that 10 per cent of the 
subcontract price was to be retained by Marine 
Development until the subcontract was completed. 


Beginning with the loan against future progress 
payments by Marine Development to White-Ahlgren 
on December 2, 1953, in the amount of $10,000.00, 
Marine Development paid to White-Ahlgren Trust 
Account No. 1, to and including September 3, 1954, 
the date of the last payment, the total sum of $496,- 
882.55. From the original contract price of $549,- 
138.20, there were deducted $518.40, representing 
cost of a retaining wall deleted from the subcontract, 
and back charges by Marine Development in the 
amount of $1,862.35, but there were added certain 
extras over and above the original contract price 
in the amount of $4,374.28, making a total of 
$551,131.73. Deducting the aforesaid total payments 
by Marine Development to White-Ahlgren of $496,- 
882.55, left a [6] balance of $54,249.18, which amount 
was paid by Marine Development to Plaintiff on De- 
cember 17, 1954. Said latter amount was so paid 


10 Century Indemmty Co. vs. 


by virtue of the provisions of the aforesaid Contract 
Bond, under which also Plaintiff had been required 
to pay to creditors of White-Ahlgren for labor and 
materials furnished to White-Ahlgren the approxi- 
mate sum of $119,188.17. 


X. 

White-Ahlgren filed with Defendant a delinquent 
withholding tax return for the fourth quarter of 
1953, but filed timely withholding tax returns for the 
first, second and third quarters of 1954, after which 
no wage payments were made by White-Ahlegren, 
but did not pay the taxes shown thereon to be due 
from it. Prior to October 6, 1953, on which date 
Marine Development and White-Ahlgren entered 
into a subcontract for work at Camp Pendleton, 
California, as aforesaid, White-Ahlgren, under its 
prior name of Wright-Ahlgren Company, Inc., had 
made a contract with the Webb-Knapp Company of 
San Diego, California, providing for the installation 
of cement slabs, curbs, etc., in a housing project at 
San Diego, California, and work under that contract 
was in progress on December 2, 1953. It appeared 
that White-Ahlgren might be able to satisfy its tax 
hability for both withholding and social security 
taxes to the Federal Government under its said 
Marine Development subcontract out of profits from 
the said Webb-Knapp contract by the time tax re- 
turns for both the first and second quarters of 1954 
were due to be filed by White-Ahlgren with the 
Defendant; also that White-Ahlgren might have 
available funds for the payment of its said taxes 
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out of a claim then pending against Marine Develop- 
ment for certain cement slabs for the floors of 
garages required under the said subcontract, but 
eventually White-Ahlgren lost money on the said 
Webb-Knapp contract, and its said claim against 
Marine Development was disallowed. 


xE 
On August 22, 1956, Defendant made assessments 
against White-Ahlegren and Plaintiff jointly of com- 
bined Withholding and Federal Insurance Contribu- 
tions Act taxes and penalties for the fourth quarter 
of [7] 1953 and for the first, second, and third 
quarters of 1954, as follows: 


Taxable Period Amount Assessed 
WT :FICA wes ‘Tada 
4Q53 P 188.54 
WT :FICA T 9,911.00 
1Q54 RP. Zarate 
WT :FICA T 14,810.10 
2Q54 P 3,702%53 
WT :FICA T 4,759.19 
3Q54 P 1,189.80 

XII. 


Thereafter, Defendant issued three 10-day Notices 
and Demands, each dated August 27, 1956, for pay- 
ment for the fourth quarter of 1953, and the second 
and third quarters of 1954, respectively, ad- 
dressed to: 


“White Ahleren Co. & 
Century Indemnity Co., 
7405 Alvarado Freeway, 
La Mesa, Calif.”’; 
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in each ease for ‘‘ Income tax withheld from wages 
and FICA taxes,’’ as follows: 


4Q53 
Assessment Balance Due 
$ 754.15 
iE 188.54 $ 942.69 
Int. 118.68 
$ 1,061.32 
2Q54 
$14,810.10 
P 3,702.53 $18,512.63 
Int. 1,830.68 
$20,343.31 
3Q54 
$ 4,759.19 
P 1,189.80 $ 5,948.99 
Int. 516.90 
$ 6,465.89 


Defendant also issued a 10-day Notice and De- 
mand for payment, dated August 27, 1956, ad- 
dressed as follows: [8] 


‘*White-Ahlgren Co., Inc., 
Century Indemnity Co., 
c/o Walter T. Ahlgren, 
7405 Alvarado Freeway, 
LaMesa, Calif. 


‘“(Name added to assessment list per memo 
9/27/56) ”’ 


for ‘‘Income tax withheld from wages and FICA 
taxes,’’ as follows: 


Robert A. Riddell, ete. 13 


1954 
Assessment Balance Due 
$ 9,911.00 
P 2,477.75 $12,388.75 
Int. 1,375.45 
$13,764.20 
XIII. 


Pursuant to the foregoing 10-day Notices and 
Demands for combined ‘‘ Withholding and FICA 
taxes,’’ and after segregating the amounts for with- 
holding taxes alone, Plaintiff, under protest, paid to 
Defendant on November 12, 1957, the following with- 
holding taxes, delinquency penalty, and interest 
to November 12, 1957: 


Delinquency 
Period Tax Penalty Interest 
4th Quarter, 1953............ $ 649.22 $162.31 § Woes 
Ist Quarter, 1954.............. 69712) ee 1,479.00 
2nd Quarter, 1954............ MOG62.98 sce: 2,100.31 
ord Quarter, 1954............ S000) eee 619.41 


XIV. 

Plaintiff was not and never has been the ‘‘em- 
ployer”’ of the employees of White-Ahlgren, the sub- 
contractor, within the meaning of Section 1621(d) 
(1) of the 1939 Internal Revenue Code, or any other 
provision of law, and was not and never has been 
hable for withholding of tax on wages of employees 
of White-Ahlgren under the provisions of Section 
1622 of the 1939 Internal Revenue Code, or any 
other provision of law. Accordingly, the withhold- 
ing taxes herein sought to be recovered were not due 
from Plaintiff, and were therefore illegally assessed, 
demanded and collected from Plaintiff by Defend- 
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ant. Plaintiff, pursuant to the aforesaid Notices and 
Demands, has overpaid tax withheld in wages, in- 
cluding penalty and interest, for the 4th quarter of 
1953, and the Ist, [9] 2nd and 3rd quarters of 1954, 
in the amount of $26,213.76, which should be re- 
funded. 

XV. 

Pursuant to the provisions of Section 322(b) (1) 
of the 19389 Internal Revenue Code, and/or Section 
6511(a) of the 1954 Internal Revenue Code, Plain- 
tiff filed with Defendant, within the period allowed 
by law, a proper claim for refund of said tax, penalty, 
and interest in the amount of $26,213.76, assessed 
by Defendant and paid by Plaintiff as aforesaid. A 
true copy of said claim for refund is attached 
hereto, marked Exhibit ‘‘D,’’ and incorporated 
herein by reference as if fully set forth herein. 
No action has been taken by Defendant, by the Com- 
missioner of Internal Revenue, or by the Secretary 
or his delegate with respect to said claim, and no 
part of said tax, penalty, or interest alleged to have 
been illegally assessed and collected and thus over- 
paid has been refunded or credited to Plaintiff. 
More than six months’ time has expired from the 
date of filing said claim. [10] 


Second Cause of Action 


I. 

Plaintiff, The Century Indemnity Company, is, 
and at all times herein mentioned was, a corpora- 
tion organized and existing under and by virtue of 
the laws of the State of Connecticut, duly qualified 
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to transact business in the State of California, and 
having its principal place of business and office in 
the State of California at 220 Bush Street, San 
Francisco, California, and a branch office at 548 
South Spring Street, Los Angeles, California. 


itil 
Defendant is now and at all times since the 26th 
day of November, 1952, has been the duly appointed, 
qualified and acting District Director of Internal 
Revenue for the Los Angeles District of California. 
Defendant is the person to whom the tax withheld on 
wages, together with a delinquency penalty, the tax 
under the Federal Insurance Contributions Act, 
and the tax under the Federal Unemployment Tax 
Act, together with interest thereon, the sums herein 
sought to be recovered, were paid, under protest, 
by the Plaintiff, as hereinafter set forth. At all times 
herein mentioned, Defendant was and still is a resi- 
dent of the County of Los Angeles, State of Califor- 
nia, and of said Southern District of California, 
Central Division. 
Jul 
Jurisdiction of this Court exists under Title 28, 
United States Code, Section 1340, and under Section 
3172(a)(2) of the 1939 Internal Revenue Code or 
Section 6532(a)(1) of the 1954 Internal Revenue 
Code, and Section 7422(a) of the 1954 Internal Reve- 
nue Code. 
IV. 
On October 6, 1953, the White-Ahlgren Company, 
Inec., hereinafter referred to as ‘‘White-Ahlegren,’’ 
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entered into a subcontract with Marine Develop- 
ment Company, Inc., hereinafter referred to as 
‘“Marine Development,”’ to do and complete all Con- 
erete Work as outlined in Section G, Concrete Work, 
and Section H, Concrete Curb, Concrete Sidewalks 
and Sidewalk Steps, in the Specifications and all 
plans pertaining [11] thereto for the 1,000 Unit 
Wherry Housing Projects, F.H.A. Projects 129- 
80007 and 129-80008, and Navy Projects N-09A, Sec- 
tion 1, and N-09A, Section 2, at Camp Pendleton, 
California. Work under the said subcontract did 
not, however, commence until on or about December 
7, 1953. This subcontract, except for certain modifi- 
cations as hereinafter set forth, continued in full 
force and effect until its completion by White- 
Ahlgren on or about September 17, 1954. A true 
and correct copy of said subcontract is attached 
hereto as Exhibit ‘‘A,’’ and is incorporated herein 
by reference as if fully set forth herein. 


V. 

On or about October 6, 1953, White-Ahlgren made | 

a written Application to Plaintiff for a Contract 
Bond and Agreement of Indemnity in the amount of 
White-Ahlgren’s said subcontract with Marine De- 
velopment, viz., $549,138.20. A true and correct 
copy of said Application is attached hereto as Ex- 
hibit “‘B,’’ and is incorporated herein by reference J 
as 1f fully set forth herein. On or about December | 
2, 1953, a surety bond described as Contract Bond 
No. 291379 was executed by and on behalf of White- 
Ahlgren as Principal and The Century Indemnity 
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Company, Plaintiff herein, as Surety, and naming 
Marine Development as Owner, and Republic Na- 
tional Bank of Dallas, Texas, as Mortgagee, as re- 
quired by the laws of the State of California as 
contained in Sections 1183, et seq., Code of Civil 
Procedure and all acts amendatory thereof, said 
bond to inure to the benefit of persons performing 
labor or furnishing materials, appliances, teams or 
power contributing to the work described in the 
aforesaid subcontract. A true and correct copy of 
said Contract Bond is attached hereto as Exhibit 
‘‘C”? and is incorporated herein by reference as if 
fully set forth herein. 


var 

On or about December 2, 1953, White-Ahlgren 
opened a commercial checking account in the Secu- 
rity Trust & Savings Bank of San Diego, California, 
known as White-Ahlgren Trust Account No. 1, for 
the purpose of receiving funds from Marine Devel- 
opment in payment for work [12] performed or to 
be performed under the aforesaid subcontract be- 
tween White-Ahlgren and Marine Development, and 
from other sources, and to have such funds trans- 
ferred from said Trust Account No. 1 from time to 
time to a general account which White-Ahlgren 
opened in the said bank on or about December 10, 
1953. Checks to be drawn by White-Ahlgren against 
said Trust Account No. 1 for the payment of wages 
by White-Ahlgren to its employees under the afore- 
said subcontract with Marine Development were sub- 
ject to countersignature ; that is, each check was sup- 
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posed to be signed by either Albert C. White or 
W. T. Ahlgren on behalf of White-Ahlgren, and by 
any one of several designated representatives of 
Plaintiff, who was to sign as Trustee. However, 
through error on the part of White-Ahlgren, the net 
wages of employees of White-Ahlgren were paid to 
them out of said Trust Account No. 1, on behalf of 
White-Ahlgren, on the signature of either W. T. 
Ahleren or Albert C. White alone, and without any 
countersignature by any representative of Plaintiff, 
for each of the payrolls of White-Ahlgren for the 
periods ending December 14, 1953, to and including 
January 4, 1954. Also, during December, 1953, and 
the first and second quarters of 1954, certain trans- 
fers of funds were made from said Trust Account 
No. 1 to the general account of White-Ahlgren, both 
carried in the said Security Trust & Savings Bank 
of San Diego, to cover certain wage payments made 
by White-Ahlgren to its employees under the afore- 
said subcontract. No such wage payment checks 
drawn on said general account of White-Ahlgren 
for the weekly payroll periods January 11, 1954, to 
March 8, 1954, or for any other periods, were re- 
quired to be or were countersigned by any repre- 
sentative of Plaintiff. Beginning with the payroll 
period ended March 15, 1954, and ending with the 
completion of its subcontract on or about September 
17, 1954, wage payments were made directly from the 
aforesaid Trust Account No. 1 to employees of 
White-Ahlgren on checks signed by either Albert C. 
White or W. T. Ahlgren and a representative of 
Plaintiff as Trustee. On or about May 28, 1954, a gen- 
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eral account was opened by White-Ahlgren in a 
branch of said Security Trust & Savings Bank of San 
Diego, at [13] Carlsbad, California, with funds trans- 
ferred thereto from said T'rust Account No. 1, for the 
purpose of enabling White-Ahlgren to make termina- 
tion wage payments to its employees working on the 
said subcontract with Marine Development at Camp 
Pendleton, California. Checks on the said Carlsbad 
general account were not required to be and were 
not countersigned by any representative of Plain- 
tiff. 
VII. 

On December 2, 1953, at the request of White- 
Ahlgren, Marine Development made a loan to White- 
Ahlgren representing an advance of $10,000.00 
against future progress payments under the afore- 
said subcontract, and that amount was deposited on 
the same day in the aforesaid Trust Account No. 1. 


VIII. 

During the month of March, 1954, it was agreed 
by and between Marine Development and White- 
Ahlgren that the latter was approximately 75 units 
behind the construction rate called for in the afore- 
said subcontract. White-Ahlgren gave as the main 
reason for this delay the fact that it had insufficient 
working capital to proceed at the rate called for 
in the subcontract. On or about March 22, 1954, an 
agreement was reached between Marine Develop- 
ment and White-Ahlgren under which a less exact- 
ing performance schedule was set up for White- 
Ahlgren to complete its said subcontract, and in 
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addition Marine Development agreed to accelerate 
progress payments to White-Ahlgren so that they 
would be made weekly instead of monthly, as pro- 
vided in said subcontract. It was further agreed 
that otherwise the said subcontract and the surety 
bond furnished by Plaintiff should remain in full 
force and effect, and they did until said subcontract 
was completed by White-Ahlgren on or about Sep- 
tember 17, 1954, as aforesaid. Said subcontract was 
never cancelled. 
IX. 

Said subcontract provided that 10 per cent of the 
subcontract price was to be retained by Marine De- 
velopment until the subcontract was completed. [14] 


Beginning with the loan against future progress 
payments by Marine Development to White-Ahlgren 
on December 2, 1953, in the amount of $10,000.00, 
Marine Development paid to White-Ahlgren Trust 
Account No. 1, to and including September 3, 1954, 
the date of the last payment, the total sum of $496,- 
882.55. From the original contract price of $549,- 
138.20, there were deducted $518.40, representing 
cost of a retaining wall deleted from the subcon- 
tract, and back charges by Marine Development in 
the amount of $1,862.35, but there were added cer- 
tain extras over and above the original contract 
price in the amount of $4,374.28, making a total of 
$551,131.73. Deducting the aforesaid total payments 
by Marine Development to White-Ahlgren of $496- 
882.55, left a balance of $54,249.18, which amount 
was paid by Marine Development to Plaintiff on De- 
cember 17, 1954. Said latter amount was so paid by 
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virtue of the provisions of the aforesaid Contract 
Bond, under which also Plaintiff had been required 
to pay to creditors of White-Ahlgren for labor and 
materials furnished to White-Ahlgren the approxi- 
mate sum of $119,188.17. 


xe, 

White-Ahlgren filed with Defendant timely Fed- 
eral Insurance Contributions Act tax returns for 
the fourth quarter of 1953 and for the first, second 
and third quarters of 1954, after which no wage pay- 
ments were made by White-Ahlgren, but did not 
pay the taxes shown thereon to be due from it. Prior 
to October 6, 1953, on which date Marine Develop- 
ment and White-Ahlgren entered into a subcontract 
for work at Camp Pendleton, California, as afore- 
said, White-Ahlgren, under its prior name of 
Wright-Ahlgren Company, Inc., had made a con- 
tract with the Webb-Knapp Company of San Diego, 
California, providing for the installation of cement 
slabs, curbs, etc., in a housing project at San Diego, 
California, and work under that contract was in 
progress on December 2, 1953. It appeared that 
White-Ahlgren might be able to satisfy its tax liabil- 
ity for both withholding and social security taxes to 
the Federal Government under its said Marine De- 
velopment subcontract out of profits [15] from the 
said Webb-Knapp contract by the time tax returns 
for both the first and second quarters of 1954 were 
due to be filed by White-Ahlgren with the Defend- 
ant; also that White-Ahlgren might have available 
funds for the payment of its said taxes out of a claim 
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then pending against Marine Development for cer- 
tain cement slabs for the floors of garages required 
under the said subcontract, but eventually White- 
Ahleren lost money on the said Webb-Knapp con- 
tract, and its said claim against Marine Develop- 
ment was disallowed. 

XI. 

On August 22, 1956, Defendant made assessments 
against White-Ahlgren and Plaintiff jointly of com- 
bined Withholding and Federal Insurance Contribu- 
tions Act taxes and penalties for the fourth quarter 
of 1953 and for the first, second and third quarters 
of 1954, as follows: 


Taxable Period Amount Assessed 
WT :FICA T $ 754.15 
4Q53 P 188.54 
WT:FICA T 9,911.00 
1Q54 P 2,477.75 
WT :FICA T 14,810.10 
2Q54 P °3,102%s6 
WT:FICA T 4,759.19 
3Q54 P 1,189.80 

alli. 


Thereafter, Defendant issued three 10-Day Notices 
and Demands, each dated August 27, 1956, for pay- 
ment for the fourth quarter of 1953, and the second 
and third quarters of 1954, respectively, ad- 
dressed to: 


‘“White-Ahlgren Co. & 
Century Indemnity Co., 
7405 Alvarado Freeway, 
La Mesa, Calif. ;’’ 
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in each case for ‘Income tax withheld from wages 
and FICA taxes,’’ as follows: 


4Q53 
Assessment Balance Due 
$ 734.15 
P 188.54 $ 942.69 
Int. eros 
$ 1,061.32 
2Q54 
$14,810.10 
fo 3,102:53 $18,512.63 
Int. 1,830.68 
$20,348.31 
3Q54 
$4,759.19 
P 1,189.80 $5,948.99 
Int. 516.90 
$6,465.89 


Defendant also issued a 10-Day Notice and De- 
mand for payment dated August 27, 1956, addressed 
as follows: 


‘“White-Ahlgren Co., Inc., & Century Indem- 
nity Co. 

c/o Walter T. Ahlgren, 

7405 Alvarado Freeway, 

La Mesa, Calif. 


‘“(Name added to assessment list per memo 
9/27/56 )”’ 


for ‘‘Income tax withheld from wages and FICA 
taxes,’’ as follows: 
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1Q54 
Assessment Balance Due 
$9,911.00 
P 2,477.75 $12,388.75 
Int. 1,375.45 
$13,764.20 
XaAFI. 


Pursuant to the foregoing 10-Day Notices and De- 
mands for combined ‘‘Withholding and FICA 
taxes,’’ and after segregating the amounts for Fed- 
eral Insurance Contributions Act taxes alone, Plain- 
tiff, under protest, paid to Defendant on November 
12, 1957, the following FICA taxes, delinquency 
penalty, and interest to November 12, 1957: 


Delinquency 


Period Tax Penalty Interest 
4th Quarter 9S5".........12..: $ 104.93 $26.23 $ 25.75 
Ist Quarter, Too4............:.... 2933.60. "ae 621.85 
2nd Querter, 195423 4147.12 222 816.87 
ord Quarter, 1992... loool” 2 246.63 


XIV. 

Section 1410 of the 1939 Internal Revenue Code 
provides for the [17] payment of an excise tax by 
employers under the Federal Insurance Contribu- 
tions Act, but imposes such tax only upon an em- 
ployer “‘having individuals in his employ.’’ Plaintiff 
did not have in its employ those persons actually 
employed by White-Ahlgren, who are the only ‘‘in- 
dividuals’’ involved in this tax. Accordingly the 
Federal Insurance Contributions Act taxes herein 
sought to be recovered were not due from Plain- 
tiff, and were therefore illegally assessed, demanded 
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and collected from Plaintiff by Defendant. Plain- 
tiff, pursuant to the aforesaid Notices and Demands, 
has overpaid Federal Insurance Contributions Act 
taxes, including penalty and interest, for the 4th 
quarter of 1953, and the Ist, 2nd and 3rd quarters 
of 1954, in the amount of $10,278.37, which should 
be refunded. 
aig 

Pursuant to the provisions of Section 322(b) (1) 
of the 1939 Internal Revenue Code and/or Section 
6511(a) of the 1954 Internal Revenue Code, Plain- 
tiff, filed with Defendant, within the period allowed 
by law, a proper claim for refund of said tax, 
penalty, and interest in the amount of $10,278.37, 
assessed by Defendant and paid by Plaintiff as 
aforesaid. A true copy of said claim for refund is 
attached hereto, marked Exhibit ‘‘E,’’ and imecorpo- 
rated herein by reference as if fully set forth herein. 
No action has been taken by Defendant, by the 
Commissioner of Internal Revenue, or by the Sec- 
retary or his delegate with respect to said claim, and 
no part of said tax, penalty, or interest alleged to 
have been illegally assessed and collected and thus 
overpaid has been refunded or credited to Plaintiff. 
More than six months’ time has expired from the 
date of filing said claim. [18] 


Third Cause of Action 


I. 
Plaintiff, The Century Indemnity Company, is, 
and at all times herein mentioned was, a corporation 
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organized and existing under and by virtue of the 
laws of the State of Connecticut, duly qualified to 
transact business in the State of California, and 
having its principal place of business and office in 
the State of California at 220 Bush Street, San 
Francisco, California, and a branch office at 548 
South Spring Street, Los Angeles, California. 


II. 

Defendant is now and at all times since the 26th 
day of November, 1952, has been the duly ap- 
pointed, qualified and acting District Director of 
Internal Revenue for the Los Angeles District of 
California. Defendant is the person to whom the tax 
withheld on wages, together with a delinquency 
penalty, the tax under the Federal Insurance Con- 
tributions Act, and the tax under the Federal Un- 
employment Tax Act, together with interest thereon, 
the sums herein sought to be recovered, were paid, 
under protest, by the Plaintiff, as hereinafter set 
forth. At all times herein mentioned, defendant was 
and still is a resident of the County of Los Angeles, 
State of California, and of said Southern District of 
California, Central Division. 


III. 

Jurisdiction of this Court exists under Title 28, 
United States Code, Section 1340, and under Section 
3772(a)(2) of the 1939 Internal Revenue Code or 
Section 6532(a)(1) of the 1954 Internal Revenue 
Code, and Section 7422(a) of the 1954 Internal 
Revenue Code. 
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ays 

On October 6, 1953, the White-Ahlgeren Company, 
Inc., hereinafter referred to as ‘‘White-Ahlgren,”’ 
entered into a subcontract with Marine Develop- 
ment, Inc., hereinafter referred to as ‘‘Marine De- 
velopment,’’ to do and complete all concrete work 
as outlined in Section G, Concrete Work, and Sec- 
tion H, Concrete Curb, Concrete Sidewalks and Side- 
walk Steps, in the Specifications and all plans per- 
taining thereto for [19] the 1,000 Unit Wherry 
Housing Projects, .H.A. Projects 129-80007 and 
129-80008, and Navy Projects N-09A, Section 1, and 
N-09A, Section 2, at Camp Pendleton, California. 
Work under the said subcontract did not, however, 
commence until on or about December 7, 1953. This 
subcontract, except for certain modifications as here- 
inafter set forth, continued in full force and effect 
until its completion by White-Ahlgren on or about 
September 17, 1954. A true and correct copy of said 
subcontract is attached hereto as Exhibit ‘‘A,’’ and 
is incorporated herein by reference as if fully set 
forth herein. 

V. 

On or about October 6, 1953, White-Ahlgren made 
a written Application to Plaintiff for a Contract 
Bond and Agreement of indemnity in the amount of 
White-Ahlgren’s said subcontract with Marine De- 
velopment, viz., $549,138.20. A true and correct 
eopy of said Application is attached hereto as Ex- 
hibit ‘‘B,’’ and is incorporated herein by reference 
as if fully set forth herein. On or about December 2, 
1953, a Surety Bond described as Contract Bond No. 


28 Century Indemmty Co. vs. 


291379 was executed by and on behalf of White- 
Ahlgren as Principal and The Century Indemnity 
Company, Plaintiff herein, as Surety, and naming 
Marine Development as Owner, and Republic Na- 
tional Bank of Dallas, Texas, as Mortgagee, as re- 
quired by the laws of the State of California as 
contained in Sections 1183, et seq., Code of Civil 
Procedure, and all acts amendatory thereof, said 
bond to inure to the benefit of persons performing 
labor or furnishing materials, appliances, teams or 
power contributing to the work described in the 
aforesaid subcontract. A true and correct copy of 
said Contract Bond is attached hereto as Exhibit 
‘*C’’ and is incorporated herein by reference as if 
fully set forth herein. 


var 

On or about December 2, 1953, White-Ahlgren 
opened a commercial checking account in the Secu- 
rity Trust & Savings Bank of San Diego, California, 
known as White-Ahlgren Trust Account No. 1, for 
the purpose of receiving funds from Marine Devel- 
opment in payment for work performed [20] or to 
be performed under the aforesaid subcontract be- 
tween White-Ahlgren and Marine Development, and 
from other sources, and to have such funds trans- 
ferred from said Trust Account No. 1 from time to 
time to a general account which White-Ahlgren 
opened in the said Bank on or about December 10, 
1953. Checks to be drawn by White-Ahlgren against 
said Trust Account No. 1 for the payment of wages 
by White-Ahlgren to its employees under the afore- 
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said subcontract with Marine Development were sub- 
ject to countersignature; that is, each check was sup- 
posed to be signed by either Albert C. White or W. T. 
Ahlgren on behalf of White-Ahlgren, and by any 
one of several designated representatives of Plain- 
tiff, who was to sign as Trustee. However, through 
error on the part of White-Ahlgren, the net wages 
of employees of White-Ahlgren were paid to them 
out of said Trust Account No. 1, on behalf of White- 
Ahlgren, on the signature of either W. T. Ahlgren 
or Albert C. White alone, and without any counter- 
signature by any representative of Plaintiff, for 
each of the payrolls of White-Ahlgren for the 
periods ending December 14, 1953, to and including 
January 4, 1954. Also, during December, 1953, and 
the first and second quarters of 1954, certain trans- 
fers of funds were made from said Trust Account 
No. 1 to the general account of White-Ahlgren, both 
carried in the said Security Trust & Savings Bank 
of San Diego, California, to cover certain wage pay- 
ments made by White-Ahlgren to its employees 
under the aforesaid subcontract. No such wage pay- 
ments checks drawn on said general account of 
White-Ahlgren for the weekly payroll periods Janu- 
ary 11, 1954, to March 8, 1954, or for any other 
periods, were required to be or were countersigned 
by any representative of Plaintiff. Beginning with 
the payroll period ended March 15, 1954, and ending 
with the completion of its subcontract on or about 
September 17, 1954, wage payments were made di- 
rectly from the aforesaid Trust Account No. 1 to em- 
ployees of White-Ahlgren on checks signed by either 
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Albert C. White or W. T. Ahlgren and a representa- 
tive of Plaintiff as Trustee. On or about May 28, 
1954, a general account was opened by White- 
Ahleren in a branch of said Security Trust & Sav- 
ings Bank of San Diego, at Carlsbad, California, 
with [21] funds transferred thereto from said Trust 
Account No. 1, for the purpose of enabling White- 
Ahleren to make termination wage payments ‘to its 
employees working on the said subcontract with 
Marine Development at Camp Pendleton, California. 
Checks on the said Carlsbad general account were 
not required to be and were not countersigned by 
any representative of Plaintiff. 


VIl. 

On December 2, 1953, at the request of White- 
Ahlgren, Marine Development made a loan to 
White-Ahlgren representing an advance of $10,- 
000.00 against future progress payments under the 
aforesaid subcontract, and that amount was de- 
posited on the same day in the aforesaid Trust Ac- 
comm INOe 1. 

VIII. 

During the month of March, 1954, it was agreed 
by and between Marine Development and White- 
Ahlgren that the latter was approximately 75 units 
behind the construction rate called for in the afore- 
said subcontract. White-Ahlgren gave as the main 
reason for this delay the fact that it had insuffi- 
cient working capital to proceed at the rate called 
for in the subcontract. On or about March 22, 1954, 
an agreement was reached between Marine Develop- 
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ment and White-Ahlgren under which a less exact- 
ing performance schedule was set up for White- 
Ahlgren to complete its said subcontract, and in ad- 
dition Marine Development agreed to accelerate 
progress payments to White-Ahlgren so that they 
would be made weekly instead of monthly, as pro- 
vided in said subcontract. It was further agreed 
that otherwise the said subcontract and the surety 
bond furnished by Plaintiff should remain in full 
force and effect, and they did until said subcontract 
was completed by White-Ahlgren on or about Sep- 
tember 17, 1954, as aforesaid. Said subcontract was 
never cancelled. 
TEX, 

Said subcontract provided that 10 per cent of the 
subcontract price was to be retained by Marine 
Development until the subcontract was [22] com- 
pleted. 


Beginning with the loan against future progress 
payments by Marine Development to White-Ahl- 
gren on December 2, 1953, in the amount of $10,- 
000.00, Marine Development paid to White-Ahlgren 
Trust Account No. 1, to and including September 
3, 1954, the date of the last payment, the total sum 
of $496,882.55. From the original contract price of 
$549,138.20, there were deducted $518.40, represent- 
ing cost of a retaining wall deleted from the sub- 
contract, and back charges by Marine Development 
in the amount of $1,862.35, but there were added 
certain extras over and above the original contract 
price in the amount of $4,374.28, making a total 
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of $551,131.73. Deducting the aforesaid total pay- 
ments by Marine Development to White-Ahlgren 
of $496,882.55, left a balance of $54,249.18, which 
amount was paid by Marine Development to Plain- 
tiff on December 17, 1954. Said latter amount was 
so paid by virtue of the provisions of the aforesaid 
Contract Bond, under which also Plaintiff had been : 
required to pay to creditors of White-Ahlgren for 
labor and materials furnished to White-Ahlgren the 
approximate sum of $119,188.17. 


X. 

White-Ahlgren filed with Defendant a timely 
Federal Unemployment Tax Act tax return for the 
calendar year 1954, but did not pay the tax shown 
thereon to be due from it, masmuch as its afore- 
said subcontract had been completed and it had no 
funds for the payment of such tax. | 


eM, 

On August 22, 1956, Defendant made assessments 
against White-Ahlgren and Plaintiff jointly of Fed- 
eral Unemployment Tax Act taxes for the year 
1954, in the amount of $3,524.84 and delinquency 
penalty of $881.21. 

XII. 

Thereafter, on August 27, 1956, Defendant issued 
a 10-Day Notice and Demand for payment of said 
Federal Unemployment Tax Act taxes for the year 
1954 of $3,524.84, together with delinquency penalty 
of $881.21, and interest of $329.96, a total of 
$4,736.01, addressed [23] as follows: 
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‘“White Ahlgren Co. Ine. ¢/o Walter T. Ahl- 
eren, 7405 Alvarado Freeway, La Mesa, Calif., 
and Century Indemnity Co. 


(Name added to assessment list per memo 
9/27/56) ”’ 
XIII. 

Pursuant to the aforesaid 10-Day Notice and De- 
mand for payment of said Federal Unemployment 
Tax Act taxes, penalty, and interest for the year 
1954, Plaintiff, under protest, paid to Defendant 
on November 12, 1957, the amount of $4,113.39, 
made up of tax of $3,524.84 and interest to date of 
payment of $588.55. In the meantime the penalty 
had been removed by Defendant. 


XIV. 

Section 1600 of the 1939 Internal Revenue Code 
provides for the payment of an excise tax by em- 
ployers under the Federal Unemployment Tax Act, 
but imposes such tax only upon an employer ‘‘as 
defined in Section 1607(a) * * * having indi- 
viduals in his employ * * *.’’ Section 1607(a) 
defines the term ‘‘employer’’ to be one who has in- 
dividuals in his employment ‘‘Who were employed 
by him.’’ Inasmuch as Plaintiff did not have in its 
employ those persons actually employed by White- 
Ahlgren, who are the only ‘‘individuals’’ involved 
in this tax, the aforesaid sum of $4,113.39 was not 
due from Plaintiff, and was therefore illegally 
assessed, demanded and collected from Plaintiff by 
Defendant, and should be refunded. 


: 
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DOW 


Pursuant to the provisions of Section 322(b) (1) 
of the 1939 Internal Revenue Code and/or Section 
6511(a) of the 1954 Internal Revenue Code, Plain- 
tiff filed with Defendant, within the period allowed 
by law, a proper claim for refund of said tax and 
interest in the amount of $4,113.39, assessed by De- 
fendant and paid by Plaintiff as aforesaid. A true 
copy of said claim for refund is attached hereto, 
marked Exhibit ‘‘F’,’’ and incorporated herein by 
reference as if fully set forth herein. No action has 
been taken by Defendant, by the Commissioner of 
Internal Revenue, or by the Secretary or his dele- 
gate with respect to said claim, and no part of [24] 
said tax or interest alleged to have been illegally 
assessed and collected and thus overpaid has been 
refunded or credited to Plaintiff. More than six 
months’ time has expired from the date of filing 
said claim. 


Wherefore, plaintiff prays judgment against 
Defendant: 


(a) For Withholding Tax on Wages, delin- 
quency penalty, and interest, paid by Plaintiff to 
Defendant in the amount of $26,213.76, plus inter- 
est as provided by law; and 


(b) For tax, delinquency penalty, and interest 
under the Federal Insurance Contributions Act, 
paid by Plaintiff to Defendant in the amount of 
$10,278.37, plus interest as provided by law; and 
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(c) For tax and interest under the Federal Un- 
employment Tax Act, paid by Plaintiff to Defend- 
ant in the amount $4,113.39, plus interest as pro- 
vided by law; and 


(d) For Plaintiff’s costs and disbursements 
herein and such other relief as the Court may deem 
meet and proper. 


/s/ ARTHUR H. DEIBERT, 
Attorney for Plaintiff. 


[Endorsed]: Filed October 7, 1958. [25] 


[ Title of District Court and Cause. | 


ANSWER 


Defendant, by its attorney, Laughlin EK. Waters, 
United States Attorney for the Southern District 
of California, for its answer to plaintift’s com- 
plaint: 

First 


Denies each and every allegation of such com- 
plaint not admitted, qualified, or otherwise spe- 
elfically referred to below. 


Second 
First Cause of Action 


I. 
Admits the allegations contained in paragraph 
1 of plaintiff’s complaint. 
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dul 
Admits the allegations contained in paragraph 2 
of plaintiff’s complaint, but denies the validity of 
each and every ground upon which plaintiff bases 
the present suit for refund of taxes, and avers that 
plaintiff is not entitled to recover any sums paid 
for taxes. [71] 
ILI. 
Admits the allegations contained in paragraph 3 
of plaintiff’s complaint. 


IV. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 4 of plaintiff’s 
complaint. 

We 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 5 of plaintiff’s 
complaint. 

VI. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 6 of plaintiff’s 
complaint. 

VII. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 7 of plaintiff’s 
complaint. 
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VIII. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 8 of plaintiff’s 
complaint. 

OK. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 9 of plaintiff’s 
complaint. 

x. 

Admits that White-Ahlgren filed with Defendant 

a delinquent withholding tax return for the fourth 


- quarter of 1953, but denies that timely withholding 


tax returns were filed for the first, second and third 
quarters of 1954, and states that it is presently 
without sufficient information to form a belief as 
to the truth of the remaining allegations in the 
first [72] sentence of paragraph 10 of plaintiff’s 
complaint. States that it is presently without suffi- 
cient information to form a belief as to the truth 
of the remaining allegations contained in paragraph 
10 to plaintiff’s complaint. 


XG, 
Admits the allegations contained in paragraph 11 
of plaintiff’s complaint. 


XII. 
Admits the allegations contained in paragraph 12 
of plaintiff’s complaint, but states that it is presently 
without sufficient information to form a belief as 
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to the truth of the allegations with respect to the 
manner in which said Notices and Demands were 
addressed. 
XITTI. 
Admits the allegations contained in paragraph 13 
of plaintiff’s complaint. 


XIV. 
Denies each and every allegation contained in 
paragraph 14 of plaintiff’s complaint. 


XV. 

Admits the allegations contained in paragraph 15 
of plaintiff’s complaint, but denies that assessment 
and collection of taxes from plaintiff was in any 
manner illegal, and further denies the validity of 
each and every ground upon which plaintiff’s claim 
for refund is based, and except as herein otherwise 
specifically admitted, denies the truth of each and 
every allegation contained therein. 


Second Cause of Action 


I. 
Admits the allegations contained in paragraph 1 
of plaintiff’s complaint. 


JT. 

Admits the allegations contained in paragraph 2 
of plaintiff’s complaint, but denies the validity of 
each and every ground upon which [73] plaintiff 
bases the present suit for refund of taxes, and avers. 
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that plaintiff is not entitled to recover any sums 
paid for taxes. 
TTI. 
Admits the allegations contained in paragraph 3 
of plaintiff’s complaint. 


IV. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 4 of plaintift’s 
complaint. 

V. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 5 of plaintiff’s 
complaint. 

VI. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 6 of plaintiff’s 
complaint. 

VII. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 7 of plaintiff’s 
complaint. 

Vat, 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 8 of plaintiff’s 
complaint. 
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IDS 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 9 of plaintiff’s 
complaint. 

X. 

Denies that White-Ahlgren filed timely Federal 
Insurance Contributions [74] Act tax returns for 
the fourth quarter of 1953 and for the first, second, 
and third quarters of 1954, and states that it is 
presently without sufficient information to form a 
belief as to the truth of the remaining allegations 
in the first sentence of paragraph 10 of plaintiff’s 
complaint. States that it is presently without suffi- 
cient information to form a belief as to the truth 
of the remaining allegations contained in paragraph 
10 of plaintiff’s complaint. 


XI. 
Admits the allegations contained in paragraph 
11 of plaintift’s complaint. 


Xk. 

Admits the allegations contained in paragraph 12 
of plaintift’s complaint, but states that it is pres-_ 
ently without sufficient information to form a belief 
as to the truth of the allegations with respect to 
the manner in which said Notices and Demands 
were addressed. 

XIII. 

Admits the allegations contained in paragraph 

13 of plaintiff’s complaint. 
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XIV. 
Denies each and every allegation contained in 
paragraph 14 of plaintiff’s complaint. 


XV. 

Admits the allegations contained in paragraph 
15 of plaintiff’s complaint, but denies that assess- 
ment and collection of taxes from plaintiff was in 
any manner illegal, and further denies the validity 
of each and every ground upon which plaintiff’s 
claim for refund is based, and except as herein 
otherwise specifically admitted, denies the truth of 
each and every allegation contained therein. 


Third Cause of Action 


I. 
Admits the allegations contained in paragraph 1 
of plaintiff’s complaint. [75] 


II. 

Admits the allegations contained in paragraph 2 
of plaintiff’s complaint, but denies the validity of 
each and every ground upon which plaintiff bases 
the present suit for refund of taxes, and avers that 
plaintiff is not entitled to recover any sums paid 
for taxes. 

III. 

Admits the allegations contained in paragraph 3 

of plaintiff’s complaint. 
EY... 

States that it is presently without sufficient 

knowledge to form a belief as to the truth of the 
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allegations contained in paragraph 4 of plaintift’s 
complaint. 
Ve 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 5 of plaintiff’s 
complaint. 

VI. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 6 of plaintiff’s 
complaint. 

VIL. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 7 of plaintiff’s 
complaint. 

VIIL. 

States that it is presently without sufficient 
knowledge to form a belief as to the truth of the 
allegations contained in paragraph 8 of plaintiff’s 
complaint. 

TX. 


States that it is presently without sufficient — 
knowledge to form a belief as to the truth of the © 


allegations contained in paragraph 9 of plaintiff’s 
complaint. [76] 
X. 
Defendant admits that White-Ahlgren filed a 


Federal Unemployment Tax Act tax return for the ~ 


calendar year 1954, and did not pay the tax shown 


thereon to be due from it, but denies that such re-— 


Robert A. Riddell, ete. 43 


turn was filed timely, and further states that it is 
presently without sufficient knowledge to form a 
belief as to the truth of the allegations with respect 
to the reasons for such non-payment. 


XI. 
Admits the allegations contained in paragraph 11 
of plaintiff’s complaint. 


Dasa ill 

Admits the allegations contained in paragraph 12 
of plaintiff’s complaint, but states that it is pres- 
ently without sufficient information to form a belief 
as to the truth of the allegations with respect to 
the manner in which said Notice and Demand was 
addressed. 

Xi. 

States that it is presently without sufficient in- 
formation to form a belief as to the truth of the 
allegations contained in the first sentence of para- 
graph 13 of plaintiff’s complaint. Admits the alle- 
gations contained in the second sentence of para- 
graph 13 of plaintiff’s complaint. 


XSL’. 
Denies each and every allegation contained in 
paragraph 14 of plaintiff’s complaint. 


Ne 
Admits the allegations contained in paragraph 15 
of plaintiff’s complaint, but denies that assessment 
and collection of taxes from plaintiffs was in any 
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manner illegal, and further denies the validity of 
each and every ground upon which plaintiff’s claim — 
for refund is based, and except as herein otherwise — 
specifically admitted, denies the truth of each and 
every allegation contained therein. [77] : 


Wherefore, having fully answered, defendant 
prays that judgment be rendered in its favor, that 
defendant be awarded its costs, and that plaintiff 
take nothing by this action. 


LAUGHLIN E. WATERS, 
United States Attorney; 


EDWARD R. McHALE, 
Assistant U. 8. Attorney, 
Chief, Tax Division; 


EUGENE N. SHERMAN, 
Assistant U.S. Attorney, 


/s/ EUGENE N. SHERMAN, 
Attorneys for Defendant. 
Certificate of service by mail attached. 


[Endorsed]: Filed December 8, 1958. [78] 


——————————— 


[Title of District Court and Cause. ] 


PRE-TRIAL CONFERENCE ORDER 


Following pre-trial proceedings pursuant to Rule 
16 of the Federal Rules of Civil Procedure and 
Local Rule 9 of this Court, It Is Ordered: 


Robert A. Riddell, etc. 4 


ON 


I. This is an action for: 


The refund of (a) Withholding taxes, (b) Fed- 
eral Insurance Contributions Act taxes, and (e) 
Federal Unemployment Act taxes paid under pro- 
test by Plaintiff to Defendant on November 12, 
1957, in the aggregate [130] amount of $40,607.02. 
The parties are shown above. The pleadings which 
raise the issues herein consist of a Complaint filed 
October 7, 1958, by Plaintiff, and an Answer filed 
December 8, 1958, by Defendant. 


IJ. Federal jurisdiction exists under Section 
1340 of Title 28, United States Code, which provides 
that the District Courts of the United States shall 
have original jurisdiction of any civil action arising 
under any Act of Congress providing for Internal 
Revenue, and the present action does so arise. Sec- 
tion 3772(a)(2) of the Internal Revenue Code of 
1939 and Section 6532(a)(1) of the Internal Reve- 
nue Code of 1954, which are essentially identical, 
together with Section 7422(a) of the Internal Reve- 
nue Code of 1954, provide for suits for refund of 
taxes, penalties, and interest alleged to have been 
illegally collected, and provide also that no such 
suit or proceeding, after a claim for refund has 
been filed, shall be begun before the expiration of 
six months from the date of filing such claims unless 
the Commissioner of Internal Revenue renders a 
decision thereon within such time, nor after the 
expiration of two years from the date of mailing 
by the Commissioner to the taxpayer of a notice of 
disallowance of the part of the claim to which the 
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suit relates. A proper separate claim for refund for 
each of the three types of taxes above enumerated 
was timely filed by Plaintiff with Defendant on 
January 27, 1958, but no action thereon had been 
taken by the Commissioner of Internal Revenue 
within six months of the date of filing each such 
claim. After the expiration of said six months’ 
period, Plaintiff thereupon on October 7, 1958, filed 
this suit for refund of each of the three types of 
taxes herein described in paragraph IL. 


III. The following facts are admitted, and re- 
quire no proof: 


(A) (1) Plaintiff at all times mentioned was 
and is a corporation organized and existing under 
the laws of Connecticut, duly qualified to do busi- 
ness in California, having its principal place of 
business and office in California in San Francisco, 
and a branch office in Los Angeles. 


(2) Defendant is now and since November 26, 
1952, has been the duly appointed, qualified and act- 
ing District Director of Internal Revenue for the | 
Los Angeles District of California. Defendant is 
the person to whom [131] all of the taxes, penalty, 
and interest involved herein were paid under pro- 
test by Plaintiff. Defendant at all times herein 
mentioned was and is a resident of the County of 
Los Angeles and of the Southern District of Cali- — 
fornia, Central Division. 


(3) On October 6, 1953, White-Ahlgren Com- 
pany, Inc., hereinafter referred to as ‘‘White-Ahl- 
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gren,’’ entered into a subcontract with Marine De- 


velopment, Inc., hereinafter referred to as ‘‘Ma- 
rine Development,’’ to do and complete all concrete 
work as specified for 1,000 Unit Wherry Housing 
Projects at Camp Pendleton, California. Work 
under the said subcontract commenced on or about 
December 7, 1953. 


(4) On or about October 6, 1953, White-Ahleren 
made a written Application to Plaintiff for a Con- 
tract Bond and Agreement of Indemnity in the 
amount of White-Ahlgren’s said subcontract with 
Marine Development, viz., $549,138.20. 


(5) On or about December 2, 1953, a Surety 
Bond described as Contract Bond No. 291379, was 
executed in the said amount of $549,138.20 by and 
on behalf of White-Ahlgren as Principal, The Cen- 
tury Indemnity Company, Plaintiff, as Surety, Ma- 
rine Development, as Owner, and Republic National 
Bank of Dallas, Texas, as Mortgagee. 


(6) On or about December 2, 1953, White-Ahl- 
gren opened a Commercial checking account in the 
Security Trust and Savings Bank of San Diego, 
California, known as White-Ahlgren Trust Account 
No. 1. Checks drawn against said Trust Account 
No. 1 and signed by either Albert C. White or W. T. 
Ahlgren on behalf of White-Ahlgren were also to 
be signed by any one of several designated repre- 
sentatives of Plaintiff who was to sign as Trustee. 
On a signature card of the Security Trust and Say- 
ings Bank of San Diego, California, dated Decem- 
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ber 2, 1953, Plaintiff’s Exhibit 4(a), Eva L. Cole 
and Frank D. Cole were designated as signatories 
for Plaintiff. On another signature card of said 
bank, also dated December 2, 1953, [132] Plaintiff’s 
Exhibit 4(b), Eva L. Cole, Frank D. Cole or D. J. 
Waite were designated as signatories for Plaintiff. 
The latter said signature card was superseded by 
another signature card of said bank, dated April 19, 
1954, Piaintiff’s Exhibit 4(¢), in which Eva L. Cole, 
Robert H. Easton and Burton A. Van Tassel were 
named as trustee signatories for Plaintiff. Another 
signature card in said bank, dated June 11, 1954, 
Plaintiff’s Exhibit 4(d), naming Burton A. Van 
Tassel, D. J. Waite or Eva L. Cole as trustee sig- 
natories, was substituted for Plaintiff’s Exhibit 
4(c). Beginning with the weekly payroll period 
ended March 15, 1954, and ending with the comple- 
tion of its subcontract on or about September 17, 
1954, wage payments were made directly from the 
aforesaid Trust Account No. 1 to employees shown 
on White-Ahlgren’s payrolls on checks signed by 
either Albert C. White or W. T. Ahlgren and coun- 
tersigned by a representative of Plaintiff as Trus- 
tee. On or about May 28, 1954, a general account 
was opened by White-Ahlgren in a branch of said 
Security Trust and Savings Bank of San Diego, 
at Carlsbad, California, with funds transferred 
thereto from said Trust Account No. 1, to enable 
White-Ahlgren to make termination wage payments 
to its employees working on the said subcontract 
with Marine Development at Camp Pendleton, Cali- 
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fornia. The authorized signatories on said account 
were W. T. Ahlgren, Albert C. White, and D. J. 
Waite, any two of whom were authorized to sign 
ehecks on said account. When the subcontract was 
completed all remaining funds in the Carlsbad ac- 
count were retransferred to White-Ahlgren Trust 
Account No. 1 in the aforesaid San Diego Bank. 


(7) Weekly payrolls for the employees of 
White-Ahlgren were made up by the latter’s book- 
keeper in the following manner: A time ecard for 
each employee was prepared by the foreman for 
White-Ahlgren and presented to the bookkeeper 
for computation. A recap of the total payroll was 
then prepared by the latter showing each employee’s 
name, hours worked, rate of pay, gross amount due, 
total tax deductions, and [133] net amount due, and 
a copy of said payroll recap was furnished to the 
representative of Plaintiff before such net amounts 
were paid to the individual employees. 


(8) On December 2, 1953, Marine Development 
made a loan to White-Ahlgren representing an ad- 
vance of $10,000.00 against future progress pay- 
ments under the aforesaid subcontract, and that 
amount was deposited on the same date in the afore- 
said Trust Account No. 1 in the aforesaid San 
Diego Bank. 


(9) Beginning with the loan against future 
progress payments by Marine Development to 
White-Ahlgren on December 2, 1953, in the amount 
of $10,000.00, Marine Development paid to White- 
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Ahlgren Trust Account No. 1 or to White-Ahlgren 
Company, Inc., to and including September 3, 1954, 
the date of the last payment, the total sum of $496,- 
882.55. From the original contract price of $549,- 
138.20, there were deducted $518.40, representing 
cost of a retaining wall deleted from the subcon- 
tract, and back charges by Marine Development 
against White-Ahlgren in the amount of $1,862.35, 
but there were added certain extras over and above 
the original contract price in the amount of 
$4,374.28, making a total of $551,131.73. Deducting 
the aforesaid total payments by Marine Develop- 
ment to White-Ahlgren of $496,882.55, left a balance 
of $54,249.18, which amount was paid by Marine 
Development to Plaintiff on December 17, 1954. 
Simultaneous with the payment of $54,249.18 to 
Plaintiff by Marine Development, Plaintiff exe- 
cuted and delivered to Marine Development an 
‘‘Agreement of Release and Indemnity,’’ Defend- 
ant’s Exhibit F. Prior thereto a levy was served 
on December 3, 1954, on Marine Development by 
Defendant for unpaid Internal Revenue taxes of 
Wright-Ahlgren Company (i, White-Ahlgren 
Company) in the amount of $12,718.11. Plaintiff 
paid to creditors of White-Ahlgren for labor and 
materials furnished to White-Ahlgren the approxi- 
mate sum of $119,188.17. Between November, 1954, 
and the present date, Plaintiff made recoveries in 
connection with claims asserted under the said 
Surety Bond in the total amount of $70,723.64, 
Plaintiff’s Exhibit 20. [134] 
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(10) Plaintiff never paid any of its own funds 
to White-Ahlgren for payroll purposes, with the 
exception of $1,090.00, in September, 1954, paid to 
White-Ahlgren Trust Account No. 1 to enable 
White-Ahlgren to meet in full its final payroll upon 
completion of said subcontract. 


(11) An Employer’s Quarterly Federal Tax Re- 
turn covering both Withholding taxes and Federal 
Insurance Contributions Act taxes for the fourth 
quarter of 1953, was filed by White-Ahlegren with 
Defendant on July 6, 1956, and was therefore de- 
linquent. It was not accompanied by payment of 
the tax. 


(12) Prior to October 6, 1953, on which date 
Marine Development and White-Ahlgren entered 
into the aforesaid subcontract for work at Camp 
Pendleton, California, Wright-Ahlgren Company, 
Inc., had made a contract with the Webb-Knapp 
Company at San Diego, California, providing for 
the installation of cement slabs, curbs, ete., in a 
housing project at San Diego, and work under that 
contract was still in progress on December 2, 1953. 


(13) On August 31, 1953, the name of Wright- 
Ahlgren Company, Inc., a Nevada corporation, was 
changed to White-Ahlgren Company, Inc. 


(14) On or about February 19, 1954, White- 
Ahlgren did pay to Defendant, by check drawn on 
said Trust Account No. 1 and countersigned by 
Eva L. Cole, Trustee, the sum of $10,397.71, repre- 
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senting Federal Withholding and Employment 
taxes due from Wright-Ahlgren Company, Ine., for 
the 3rd Quarter of 1953, Defendant’s Exhibit J. 


(15) On August 22, 1956, Defendant made as- 
sessments against White-Ahlgren and Plaintiff 
jointly of combined Withholding and Federal In- 
surance Contributions Act taxes and delinquency 
penalties for the fourth quarter of 1953 and for 
the first, second and third quarters of 1954, as 
follows: [135] 


Taxable Period Amount Assessed 
WT :FICA T § 7o4ai5 
4Q53 P 188.54 
WT:FICA T 9,911.00 
1Q54 P 2,477.75 
WT :FICA T 14,810.10 
2Q54 P 3,702.53 
WT :FICA T 4,759.19 
3Q54 P 1,189.80 


(16) Thereafter, Defendant issued three 10-day 
Notices and Demands, each dated August 27, 1956, 
for payment for the fourth quarter of 1953, and the 
second and third quarters of 1954, respectively, ad- 
dressed to: 


‘“White Ahlgren Co. & Century Indemnity 
Co., 7405 Alvarado Freeway, La Mesa, Calif.’’ 


in each case for ‘‘Income tax withheld from wages 
and FICA taxes,’’ as follows: 
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Assessment 
$ 754.15 
a 188.54 


$14,810.10 
P 3,702.53 


$4,759.19 
P 1,189.80 


4Q53 


2Q54 


3Q54 


Balance Due 
$ 942.69 
Int 118.63 


$1,061.32 


$18,512.63 
Int 1,830.68 


$20,343.31 


$5,948.99 
Int. 516.90 


$6,465.89 


o3 


Defendant also issued a 10-day Notice and De- 
mand for payment, dated August 27, 1956, addressed 


as follows: 


“White Ahlgren Co., Inc., c/o Walter 'T. 
Ahlgren, 7405 Alvarado Freeway, La Mesa, 
Calif., and Century Indemnity Co. 


(Name added to assessment list per memo 


9/27/56)? 


for ‘‘Income tax withheld from wages and FICA 


taxes,’’ 


Assessment 
$9,911.00 
2477.75 


as follows: 


1Q54 


Balance Due 
$12,388.75 
Int 1,875.45 


$13,764.20 


Pursuant to the foregoing 10-day Notices and 
Demands for combined ‘‘Withholding and FICA 
taxes,’’ and after segregating the amounts for with- 
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holding taxes alone, Plaintiff, under protest, paid 
to Defendant on November 12, 1957, the following 
withholding taxes, one delinquency penalty, the 
other delinquency penalties having been abated by 
Defendant, and interest to November 12, 1957: 


Delinquency 
Period Tax Penalty Interest 
4th Quarter, 1953............ $ 649.22 $162.31 $ 159.33 
ist Quarter, 1054 CeO) Me Om 1,479.00 
Bad .Quaate ry hO Sais 1066298 \ <225 2,100.31 
3rd Quarter, 1954 .......... 340835 0 Ee 619.41 


(17) Pursuant to the provisions of Section 
322(b)(1) of the 1939 Internal Revenue Code 
and/or Section 6511(a) of the 1954 Internal Reve- 
nue Code, Plaintiff filed with Defendant, within 
the period allowed by law, a timely and proper 
claim for refund of said tax, penalty, and interest 
in the amount of $26,213.76 assessed by Defendant 
and paid by Plaintiff as aforesaid. A true copy of 
said claim for refund was attached to Plaintiff’s 
Complaint herein marked Exhibit ‘‘D.’’ Defendant 
denies that assessment and collection of taxes from 
Plaintiff was in any manner illegal, and further 
denies the validity of each and every ground upon 
which Plaintiff’s claim for refund is based, and ex- 
cept as herein otherwise specifically admitted, denies 
the truth of each and every allegation contained 
therein. 


(18) Pursuant to the foregoing 10-Day Notices 
and Demands for combined ‘‘Withholding and 
FICA taxes,’? and after segregating the amounts 
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for Federal Insurance Contributions Act taxes 
alone, Plaintiff, under protest, paid to Defendant 
on November 12, 1957, the following FICA taxes, 
one delinquency penalty, the other delinquency pen- 
alties having been eliminated by Defendant, and 
interest to November 12, 1957: [137] 


Delinquency 
Period Tax Penalty Interest 
4th Quarter, 1953..._.......... $ 104.93 $26.23 $929.10 
met Quarter, 1954... OS S.0D eee 621.85 
2nd Quarter, 1954.............. AAT iii oie 816.87 
3rd Quarter, 1954.............. 350.0" eee: 246.63 


(19) Pursuant to the provisions of Section 
322(b)(1) of the 1939 Internal Revenue Code 
and/or Section 6511(a) of the 1954 Internal Reve- 
nue Code, Plaintiff filed with Defendant, within 
the period allowed by law, a timely and proper 
claim for refund of said tax, penalty, and interest 
in the amount of $10,278.37 assessed by Defendant 
and paid by Plaintiff as aforesaid. A true copy of 
said claim for refund was attached to Plaintiff’s 
Complaint herein marked Exhibit ‘‘E.’’ Defendant 
denies that assessment and collection of taxes from 
Plaintiff was in any manner illegal, and further 
denies the validity of each and every ground upon 
which Plaintiff’s claim for refund is based, and 
except as herein otherwise specifically admitted, 
denies the truth of each and every allegation con- 
tained therein. 


(20) On August 22, 1956, Defendant made 
assessments against White-Ahlgren and Plaintiff 
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jointly of Federal Unemployment Tax Act taxes 
for the year 1954, in the amount of $3,524.84, and 
delinquency penalty of $881.21. 


(21) Thereafter, on August 27, 1956, Defend- 
ant issued a 10-Day Notice and Demand for pay- 
ment of said Federal Unemployment T'ax Act taxes 
for the year 1954 of $3,524.84, together with de- 
linquency penalty of $881.21, and interest of $329.96, 
a total of $4,736.01, addressed as follows: 


“White Ahlgren Co., Inc., ¢/o Walter T. 
Ahlgren, 7405 Alvarado Freeway, La Mesa, 
Calif., and Century Indemnity Co. 


(Name added to assessment list per memo 
9/27 /56)”’ 


(22) Pursuant to the aforesaid 10-Day Notice 
and Demand for payment of said Federal Unem- 
ployment Tax Act taxes, delinquency penalty and 
interest for the year 1954, Plaintiff, under protest, 
paid to [138] Defendant on November 12, 1957, the 
amount of $4,113.39, made up of tax of $3,524.84 
and interest to date of payment of $588.55. In the 
meantime the penalty had been abated by De- 
fendant. 


(23) Pursuant to the provisions of Section — 
322(b)(1) of the 1939 Internal Revenue Code 
and/or Section 6511(a) of the 1954 Internal Reve- 
nue Code, Plaintiff filed with Defendant, within the 
period allowed by law, a timely and proper claim 
for refund of said tax and interest in the amount 
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of $4,113.39 assessed by Defendant and paid by 
Plaintiff as aforesaid. A true copy of said claim 
for refund was attached to Plaintiff’s Complaint 
herein marked Exhibit ‘‘F.’’ Defendant denies that 
assessment and collection of taxes from Plaintiff 
was in any manner illegal, and further denies the 
validity of each and every ground upon which 
Plaintiff’s claim for refund is based, and except as 
herein otherwise specifically admitted, denies the 
truth of each and every allegation contained therein. 


(24) No action has been taken by Defendant, 
by the Commissioner of Internal Revenue, or by 
the Secretary of the Treasury or his delegate, with 
respect to any of the three aforesaid Claims for 
Refund of Withholding taxes, Federal Insurance 
Contributions Act taxes, or Federal Unemployment 
Act taxes, respectively, and no part of any of the 
said taxes, delinquency penalty, or interest has been 
refunded or credited to Plaintiff. More than six 
months’ time had expired from the respective dates 
of filing said three Claims for Refund before the 
date of filing of the Complaint herein in this Court. 


IV. None. 
V. None. 


VI. The only issue of fact remaining to be liti- 
gated upon the Trial is whether or not, for purposes 
of the Withholding, Federal Insurance Contribu- 
tions Act taxes, and HKederal Unemployment Act 
taxes, Plaintiff was the employer of the employees 
of White-Ahleren during the periods involved 
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herein. Plaintiff contends that this is a mixed ques- 
tion of fact and law. 


VIL. The Exhibits to be offered at the Trial, 
together with a [139] statement of all admissions 
by and issues between the parties with respect 
thereto, are as follows: 


(A) Plaintiff’s Exhibits— 


(1) Exhibit 1—Copy of subcontract between 
Marine Development, Inc., and White-Ahlgren 
Company, Inc., dated October 6, 1953. 


(2) Exhibit 2—Copy of Application by White- 
Ahlgren Company, Inc., to Plaintiff for Contract 
Bond and Agreement of Indemnity, dated October 
6, 1953. 


(3) Exhibit 3—Copy of Contract Bond No. 
291379 between White-Ahlgren Company, Inc., as 
Principal, and Plaintiff as Surety, executed De- 
ecember 2, 1953. 


(4) Exhibit 4—Copy of four Signature Cards of 
the Security Trust & Savings Bank of San Diego, 
California, authorizing withdrawals of funds from 
White-Ahlgren Trust Account No. 1 in said Bank. 


(a) Signature Card A dated 12/2/53. 
(b) Signature Card B dated 12/2/53. 
(c) Signature Card C dated 4/19/54. 
(d) Signature Card D dated June 11, 1954. 


(5) Exhibit 5—Copy of Signature Card of the © 
Security Trust & Savings Bank of San Diego, Cali- 
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fornia, authorizing withdrawals of funds from the 
White-Ahlgren Company, Inc., Account in said 
Bank. 


(6) Exhibit 6—Copy of 30 voucher checks of 
Marine Development, Inc., payable to the order of 
White-Ahlgren Trust Account No. 1, and/or White- 
Ahlgren Company, Inc., aggregating $496,882.55. 


(7) Exhibit 7—Copy of Resolution of Board of 
Directors of White-Ahlgren Company, Inc., dated 
December 8, 1958, signed by Irene Higgins, Secre- 
tary for White-Ahlgren Company, Inc. 


(8) Exhibit 8—Copy of Schedule of Progress 
payments by Marine Development, Inc., to White- 
Ahlgren Gompany, Inc., from December 2, 1953, to 
December 17, 1954, including final retention pay- 
ments to Plaintiff. [140] 


(9) Exhibit 9—Recapitulation showing amount 
of subcontract, dated October 6, 1953, between Ma- 
rine Development, Inc., and White-Ahlgren Com- 
pany, Inc., with decrease and increases in contract 
price, amount paid to White-Ahlgren Company, 
Ine., and retention payment by Marine Develop- 
ment to Plaintiff. 


(10) Exhibit 10—Copy of letter of March 23, 
1954, from Robert A. Oakes of Oakes & Horton, 
Bank of America Building, San Diego 1, California, 
Attorneys for Marine Development, Inc., addressed 
to Miss Eva L. Cole, Los Angeles, California, modi- 
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fying the subcontract of October 6, 1953, Plaintiff’s 
Exhibit 1. 


(11) Exhibit 11—Copy of Certificate by Secre- 
tary of State of Nevada, dated May 14, 1957, of 
Amendment of Articles of Incorporation of Wright- 
Ahlgren Company, Inc., changing name to White- 
Ahlgren Company, Inc., as of August 31, 1953. 


(12) Exhibit 12—Copy of three Ten-Day No- 
tices and Demands, issued by Defendant, each dated 
August 27, 1956, for payment of ‘* Income tax with- 
held from wages and FICA taxes,’’ and ad- 
dressed to: 


‘“White-Ahlgren Co., Inc. & The Century In- 
demnity Co., 7405 Alvarado Freeway, La Mesa, 
Calif.”’ 


(13) Exhibit 183—Copy of Ten-day Notice and 
Demand issued by Defendant, dated August 27, 
1956, for payment of ‘‘Income tax withheld from 
wages and FICA taxes,’’ for the Ist Quarter of 
1954, addressed to: 


‘“White-Ahlgren Co. c/o W. T. Ahlgren, 
7405 Alvarado Freeway, La Mesa, Calif., and 
Century Indemnity Co., Special Procedure. 
(Name added to assessment list per memo. 
2 / SO 
(14) Exhibit 14—Copy of Ten-Day Notice and 
Demand issued by Defendant, dated August 27, 
1956, for payment of FUTA tax, for the year 1954, 
addressed to: 
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‘*White-Ahlgren Co. c/o Walter T. Ahlgren, 
7405 Alvarado Freeway, La Mesa, Calif., and 
Century Indemnity Co., Special Procedure. 


(Name added to assessment list per memo. 
9/27/56)’ [141] 


(15) Exhibit 15—Copy of letter dated Novem- 
ber 12, 1957, from office of District Director of In- 
ternal Revenue at Los Angeles, addressed to Arthur 
H. Deibert, Counsel for Plaintiff. 


(16) Exhibit 16—Copy of letter dated November 
21, 1957, from office of District Director of Internal 
Revenue at Los Angeles, addressed to Arthur H. 
Deibert, Counsel for Plaintiff. 


(17) Exhibit 17—Copy of Claim for Refund of 
Withholding taxes filed by Plaintiff with Defendant 
on or about January 27, 1958, which taxes were paid 
by Plaintiff to Defendant on November 12, 1957. 


(18) Exhibit 18—Copy of Claim for Refund of 
Federal Insurance Contributions Act taxes filed by 
Plaintiff with Defendant on or about January 27, 
1958, which taxes were paid by Plaintiff to Defend- 
ant on November 12, 1957. 


(19) Exhibit 19—Copy of Claim for Refund of 
Federal Unemployment Tax filed by Plaintiff with 
Defendant on January 27, 1958, which tax was paid 
to Defendant on November 12, 1957. 


(20) Exhibit 20—Copy of Schedule of bills of 
White-Ahlgren Company, Inc., for materials, etc., 
paid by Plaintiff in the total amount of $119,118.17. 


62 Century Indemmty Co. vs. 


(21) Exhibit 21—Copy of Affidavit of George 
T. Holbrook, Secretary of Plaintiff, showing recov- 
eries received by Plaintiff to date thereof, in the 
amount of $64,223.64. 


(22) Exhibit 22—Report on Payroll Tax Lia- 
bilities of White-Ahlgren Company, Inc., for 4th 
Quarter of 1953, and Ist, 2nd and 3rd Quarters of 
1954, by Charles I. Corp, Certified Public Ac- 
countant. 


(23) Exhibit 23—Stipulation as to Facts, pp. 14 
to 20, inclusive, and Exhibit ‘‘C,’”’ pp. 22 and 23 
of Transcript of Record in Fireman’s Fund In- 
demnity Company, Appellant, v. United States of 
America, Appellee, United States Court of Appeals 
for the Ninth Circuit, No. 13341. 


(24) Exhibit 24—Subordination Agreement, 
dated December 2, 1953, between White-Ahlgren 
Company, Inc., Contractor, Heartha A. Clausen, 
Creditor, and Plaintiff, Surety. [142] 


(25) Exhibit 25—Letter dated January 15, 1954, 
from Eva L. Cole, Trustee for Plaintiff, to Secu- 
rity-First National Bank of San Diego, Attention 
Mr. Frazier, Vice President. 


(26) Exhibit 26—Copy of draft dated 11/12/57 
by Burton A. Van Tassel, Attorney for Plaintiff, 
payable to Internal Revenue Service in the amount 
of $40,607.02 in payment of taxes involved herein. 


(B) Defendant’s Exhibits are as follows: 
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(1) Exhibit A—Copy of letter dated November 
16, 1953, from D. J. Waite, Attorney in Fact for 
Century Indemnity Company to Marine Develop- 
ment, Inc. 


(2) Exhibit B—Copy of Instruction to Secu- 
rity Trust and Savings Bank of San Diego re White- 
Ahlgren Trust Account No. 1, dated December 2, 
1953, and bearing the signatures of W. T. Ahlgren, 
Hva L. Cole, D. J. Waite, Frank D. Cole, Irene 
Higgins and M. Frazier. 


(3) Exhibit C—Copy of Power of Attorney ap- 
pointing Eva L. Cole and others as Attorneys in 
Fact for Century Indemnity Company executed by 
J. G. Hasselbrack on March 11, 1952, on behalf of 
Century Indemnity Company. 


(4) Exhibit D—Copies of account ledgers of 
Security Trust and Savings Bank of San Diego re 
White-Ahlgren Trust Account No. 1 for the period 
December 7, 1953, through December 6, 1954. 


(5) Exhibit E—Copies of account ledgers of 
Security Trust and Savings Bank of San Diego 
re White-Ahlgren Company, Inc., account for the 
period December 10, 1953, through August 24, 1956. 


(6) Exhibit F—Copy of Agreement of Release 
and Indemnity, dated December 17, 1954, and signed 
by Burton A. Van Tassel, Attorney in Fact, on be- 
half of Century Indemnity Company. 


(7) Exhibit G—Copy of letter dated July 2, 1954, 
from Burton A. Van Tassel on behalf of Century 
Indemnity Company to Marine Development, Inc. 


64 Century Indemmty Co. vs. 


(8) Exhibit H—Copy of check No. 2468 dated 
December 17, 1954, drawn on the Republic National 
- Bank of Dallas, Texas, by Marine [143] Develop- 
ment, Inc., and made payable to the order of 
Century Indemnity Company in the amount of 
$54,249.18. 


(9) Exhibit I—Deposition of Martin E. Frazier | 
taken at San Diego, California, on July 14, 1959. 


(10) Exhibit J—Copy of check No. 2469507 
dated February 17, 1954, drawn on White-Ahlgren 
Trust Account No. 1, signed by Albert C. White 
and contersigned by Eva L. Cole, Trustee, and made 
payable to Director of Internal Revenue in the 
amount of $10,397.71. 


Plaintiff admits the authenticity and due execu- 
tion of each of Defendant’s exhibits (except as here- 
inafter otherwise set forth) but reserves the right 
to object to the introduction of any of said exhibits 
on the grounds of irrelevancy, immateriality, 
and/or incompetency. 


Defendant admits the authenticity and due execu- © 
tion of each of Plaintiff’s exhibits (except as here- 
inafter set forth) but reserves the right to object 
to the introduction of any of said exhibits on the 
grounds of irrelevancy, immateriality, and/or in- 
competency. Defendant does not admit the authen- 
ticity and due execution of Plaintiff’s Exhibits 7, 
9, 22, and 23, and reserves the right to object to 
said exhibits on said grounds in addition to the 
erounds hereinabove set forth. 
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VIII. Plaintiff contends that the only issue of 
law remaining to be litigated upon the Trial is as 
stated in paragraph VI herein, and that such issue 
is a mixed question of fact and law. Defendant con- 
tends that the issue of fact hereinbefore set forth 
in paragraph VI is the only issue remaining to be 
litigated in this case and that there are no issues 
of law remaining to be litigated herein. 


IX. The foregoing Admissions have been made 
by the parties, and the parties having specified the 
foregoing issue remaining to be litigated, this order 
shall supplement the pleadings and govern the trial 
of this cause, unless modified to prevent manifest 
injustice. Nothing [144] contained herein shall be 
deemed to preclude the parties from filing a sup- 
plemental order in order to shorten the time of 
trial. 


Dated: October 5, 1959. 
/s/ PEIRSON M. HALL, 
United States District Judge. 
Approved as to form and content. 
/s/ ARTHUR H. DEIBERT, 


/3/ BURTON A. VAN TASSEL, 
Attorneys for Plaintiff. 


/s/ EUGENE N. SHERMAN, 
Attorney for Defendant. 


[Endorsed]: Filed October 5, 1959. [145] 
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AMENDED AND SUPPLEMENTAL 
PRE-TRIAL CONFERENCE ORDER 


Following pre-trial proceedings pursuant to Rule 
16 of the Federal Rules of Civil Procedure and 
Local Rule 9 of this Court, on October 5, 1959, when 
the proposed original Pre-Trial Conference Order 
was filed, and an adjournment of said hearing to 
November 30, 1959, at which time this case was set 
for trial at 10:00 a.m., February 8, 1960, and sub- 
sequently continued to September 13, 1960, It Is 
Further Ordered: [158] 


That, unless otherwise herein provided, the terms 
and conditions of said original Pre-T'rial Conference 
Order shall apply likewise to this Amended and 
Supplemental Pre-Trial Conference Order. 


That there shall be added by way of amendment 
and supplement under Paragraph III-A, as facts 
which are admitted and require no proof, the fol- 
lowing: 

(25) Paragraph IIJ-A(7), page 4, is amended 
and supplemented at line 32 by inserting after ‘‘rate 
of pay’’ the following: ‘‘(where the employee 
worked at an hourly rate of pay).”’ 

(26) Paragraph IJIJ-A(9), lines 9 through 13 
are amended and supplemented to read as follows: 

(9) Beginning with the loan against future 
progress payments by Marine Development to 
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White-Ahlgren on December 2, 1953, in the 
amount of $10,000.00, Marine Development 
paid, by checks made payable to White-Ahl- 
geren Trust Account No. 1 or to White-Ahlgren 
Company, Inc., to and including September 8, 
1954, the date of the last payment, the total 
sum of $496,882.55. All of said checks were de- 
posited directly into the White-Ahlgren Trust 
Account No. 1. 


(27) The last sentence of Paragraph IIL-A(9), 
lines 29 through 32, page 5, 1s amended to read as 
follows: 


Plaintiff made recoveries in connection with 
claims asserted under the said Surety Bond in 
the total amount of $70,723.64. 


(28) Paragraph IIJ-A(12) is amended and sup- 
plemented as follows: 


Prior to October 6, 1953, on which date Ma- 
rine Development and White-Ahlgren entered 
into the aforesaid subcontract for work at 
Camp Pendleton, California, Wright-Ahlgren 
Company, Ine. (which was renamed White- 
Ahlgeren Company, Inc., on [159] August 31, 
1953) had made a contract with Crevette Con- 
struction Company, a subsidiary of Webb- 
Knapp Company, at San Diego, California, 
providing for the installation of cement slabs, 
curbs, etc., in housing projects at San Diego, 
California, and work under that contract was 
still in progress on December 2, 1953. On May 
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28, 1954, White-Ahlgren assigned to plaintiff 
all of its rights under said contract with the 
Crevette Construction Company, and all of its 
right, title and interest in and to certain me- 
chanic liens recorded in connection with its per- 
formance of labor and furnishing of mate- 
rials thereunder. Plaintiff’s Exhibit 27 is a 
copy of said assignment. Pursuant to said as- 
signment, Plaintiff was paid the sum of 
$5,514.38 in November, 1954, by the Webb- 
Knapp Company in full discharge of the rights 
and mechanic liens of Wright-Ahlgren under 
said contract. 


(29) Employer’s Quarterly Federal Tax Re- 
turns covering both Withholding taxes and Fed- 
eral Insurance Contributions Act taxes for the first, 
second and third quarters of 1954, were timely filed 
with Defendant by White-Ahlgren under its former 
name, Wright-Ahlgren Company, Inc., but were 
not accompanied by payment of the tax. Thereafter 
an amended Employer’s Quarterly Federal Tax Re- 
turn for the first quarter of 1954 was filed with 
Defendant under the name ‘*‘White-Ahlgren Co.,’’ 
and amended returns for the second and third quar- 
ters of 1954 were filed under the name ‘‘ White- 
Ahlgren Co. and Century Indemnity Co.’’ The 
latter two returns were executed and filed by De- 
fendant pursuant to Section 6020(b) of the Inter- 
nal Revenue Code of 1954, as amended. The 
amended returns were not accompanied by payment 
of tax. The tax assessments made against Plaintiff 
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herein were based upon the taxes shown to be due 
on said amended returns. [160] 


(30) An Annual Federal Tax Return of Em- 
ployers under the Federal Unemployment Tax Act 
for the calendar year 1954 was timely filed with 
Defendant by White-Ahlgren under its former 
name, Wright-Ahlgren Company, Inc., but was not 
accompanied by payment of the tax. Thereafter an 
amended Annual Federal Tax Return of Employers 
under the Federal Unemployment Tax Act for the 
ealendar year 1954 was filed under the name of 
“White-Ahleren Company’’ but was not accom- 
panied by payment of tax. The assessment made 
against Plaintiff herein on account of said tax was 
based on the tax shown to be due on said amended 
return. 


That there shall be added under Paragraph 
VII(A), beginning on page 10 of the original Pre- 
Trial Conference Order, the following Plaintiff’s 
Exhibits: 


(31) Exhibit 27—Copy of Assignment dated 
May 28, 1954, from Wright-Ahlgren Company to 
The Century Indemnity Company of all debts, ac- 
counts, claims, etc., against Crevette Construction 
Company, a subsidiary of Webb-Knapp Company, 
as well as certain mechanics’ liens recorded in San 
Diego County. 


(382) Exhibit 28—Copy of letter dated October 
7, 1954, from Robert A. Oakes to Burton A. Van 
Tassel. 
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(33) Exhibit 29—Deposition of Robert A. 
Oakes, taken at La Jolla, California, on July 14, 
1959. 


(34) Exhibit 30—Deposition of Harry L. Sum- 
mers, taken at La Jolla, California, on July 14, 
1959: 


(35) Exhibit 31—Deposition of Charles HE. 
Sands, taken at La Jolla, California, on July 14, 
1959. 


There shall be added under Paragraph VII(B), 
beginning on page 14 of the original Pre-Trial 
Conference Order, the following Defendant’s 
Exhibits: 


(11) Exhibit K—Annual Federal Tax Re- 
turn of Employers (Form 940) for the calendar 
vear 1954 of Wright-Ahlgren Co., Inc., filed 
November 1, 1954. [161] 


(12) Exhibit L—Annual Federal Tax Re- 
turn of Employers (Form 940) for the calen- 
dar year 1954 of White-Ahlgren Co., filed Au- 
gust 21, 1956. 


(18) Exhibit M—Employer’s Quarterly 
Federal Tax Return (Form 941) of Wright- | 
Ahlgren Company, Inc., for the fourth quar- 
ter of 1953, filed August 16, 1956. 


(14) Exhibit N—Employer’s Quarterly. 
Federal Tax Return (Form 941) of White- 
Ahlgren Co. for the fourth quarter of 1953, 
filed August 16, 1956. 
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(15) Exhibit O—KEmployer’s Quarterly 
Federal Tax Return (Form 941) of Wright- 
Ahlgren Co., Inc., for the first quarter of 1954, 
filed April 30, 1954. 


(16) Exhibit P—Employer’s Quarterly 
Federal Tax Return (Form 941) of White- 
Ahlgren Co. for the first quarter of 1954, filed 
August 21, 1956. 


(17) Exhibit Q—Employer’s Quarterly 
Federal Tax Return (Form 941) of Wright- 
Ahlgren Company, Ince., for the second quarter, 
1954, filed August 2, 1954. 


(18) Exhibit R—Employer’s Quarterly 
Federal Tax Return (Form 941) for White- 
Ahlgren Co. and Century Indemnity Co. for 
the second quarter of 1954, filed August 21, 
1956. 


(19) Exhibit S—Employer’s Quarterly 
Federal Tax Return (Form 941) of Wright- 
Ahlgren Company, Inc., for the third quarter 
of 1954, filed November 1, 1954. 


(20) Exhibit T—Employer’s Quarterly 
Federal Tax Return (Form 941) for White- 
Ahlgren Company, Inc., and The Century In- 
demnity Co. for the third quarter of 1954, filed 
August 21, 1956. [162] 


The paragraph beginning on line 10, page 15, is 
amended and supplemented to read as follows: 
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Plaintiff admits the authenticity and due 
execution of each of Defendant’s Exhibits (ex- 
cept as hereinafter otherwise set forth), but 
reserves the right to object to the introduction 
of any of said Exhibits on the grounds of irrele- 
vancy, lmmateriality, and/or incompetency; ex- 
eept that Plaintiff waives any objection to the 
introduction of Defendant’s Exhibit I on the 
grounds of competency and/or hearsay, reserv- 
ing, however, each and all objections specifi- 
cally reserved and/or made at the time of the 
taking of said deposition as reflected in the 
Reporter’s Transcript thereof. 


The paragraph beginning on line 14, page 15, is 


amended and supplemented to read as follows: 


Defendant admits the authenticity and due 
execution of each of Plaintiff’s Exhibits (ex- 
cept as hereinafter set forth), but reserves the 
right to object to the introduction of any of 


said Exhibits on the grounds of irrelevancy, im- — 


materiality and/or incompetency; except that 
Defendant waives any objection to the intyro- 
duction of Plaintiff’s Exhibits 29, 30, and 31 on 
the grounds of competency, and/or hearsay, 
reserving, however, each and all objections spe- 
cifically reserved and/or made at the time of 
the taking of said three depositions as reflected 
in the Reporter’s Transcript thereof. Defendant 
does not admit the authenticity and due execu- 
tion of Plaintiff’s Exhibits 7, 9, 22 and 23, and 
reserves the right to object to said [163] Ex- 
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grounds hereinabove set forth. 


Nothing contained herein shall be deemed to 
preclude the parties from filing a further Supple- 
mental Order for the purpose of shortening the time 
of trial. 


Dated: September 13th, 1960. 
/s/ PEIRSON M. HALL, 
United States District Judge. 
Approved as to form and content. 
/s/ ARTHUR H. DEIBERT, 
/s/ BURTON A. VAN TASSEL, 
/s/ A. L. BURFORD, JR., 
Attorneys for Plaintiff. 
LAUGHLIN E. WATERS, 
United States Attorney ; 


EDWARD R. McHALE, 

Asst. U. 8. Attorney, 
Chief, Tax Division; 
EUGENE N. SHERMAN, 

Asst. U. 8. Attorney, 


/s/ EUGENE N. SHERMAN, 
Attorneys for Defendant, 
Robert A. Riddell. 


[Endorsed]: Filed September 13, 1960. [164] 
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DEFENDANT’S OBJECTIONS TO PLAIN- 
TIFE’S PROPOSED FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND JUDG- 
MENT 


LI. 


Objection is made to the manner in which para- 
eraph VI of plaintiff’s proposed findings describes 
the circumstances under which the joint control 
account known as the ‘‘White-Ahlgren Trust Ac- 
count No. 1’’ was opened. As presently proposed, 
this finding omits any reference to the important 
fact that this joint control account was required by 
plaintiff as a condition precedent to its issuance of 
the subject indemnity bond. 


Both the documentary and oral evidence in this 
case is beyond rational dispute on this point. Thus, 
defendant’s Exhibit ‘‘A,’’ a letter from D. J. Waite, 
plaintiff’s bonding manager, to Marine Develop- 
ment, Inc., under date of November 16, 1953 (.e., 
before the bond was issued), states as follows: 


‘‘We as surety do commit ourselves to a firm 
agreement that upon receipt of $25,000.00 in 
cash by White-Ahlgren Company, Inc., which is 
anticipated to be put into the corporation on or 
before November 20, 1953, and an advance pay- 
ment of $10,000.00 by Marine Development, Inc., 
to White-Ahlgren Company, Inc., which specific 
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sum of money is to be deposited in a special bank 
account of White-Ahlgren Company, Inc., of 
which we as surety will have joint control, we 
agree that when said conditions have been met 
that we will issue to you a bond guaranteeing the 
performance and payment of labor and material 
bills in the amount of 100% of the contract 
price.’’? (Underscoring Ours.) 


This requirement was consummated in the instruc- 
tions issued to the Security Trust and Savings Bank 
of San Diego with reference to the joint control 
account, defendant’s Exhibit ‘‘B.’’ Said exhibit, 
which was signed by the representatives of plaintiff 
and the White-Ahleren [173] Company, specifically 
declares that: 


‘The title to said account, and any balance 
that may be therein at any time is hereby vested 
and declared to be held by the aforesaid Trustee 
and Attorneys in Fact of the Century Indemnity 
Company, as security to the Century Indemnity 
Company that all funds to the credit of said 
account at any time shall be used solely for the 
purpose of paying bills for labor and material 
and all obligations entering into a certain con- 
struction project with reference to the com- 
pletion of which said The Century Indemnity 
Company has executed an Indemnity Bond.”’ 


Similarly, all designated trustees over the account 
were acting on behalf of plaintiff (Par. ITI (A) (6) 
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on pages 3 and 4 of Pretrial Conference Order, 
filed October 5, 1959). 


The deposition testimony of Harry L. Summers, 
Vice President of Marine Development, Inc., (Plain- 
tiff’s Exhibit ‘‘30’’), is explicit on the point that it 
was his understanding from plaintiff’s representa- 
tive that plaintiff required the opening of the joint 
control account as a condition precedent to its is- 
suance of the bond (Plaintiff’s Exhibit ‘*30,’’ page 
15, line 14, to page 16, line 19). This understanding 
was confirmed by the testimony of D. J. Waite, who 
stated that the parties concerned were advised by 
him that plaintiff would require a joint control 
account before the bond would be written. (Report- 
er’s Partial Transcript of Proceedings, page 53, 
lines 2-5.) 


While plaintiff concedes that it exercised joint 
control over the subject bank account, it would now 
have us believe, by virtue of the testimony of Eva L. 
Cole, that such control was not required by plaintiff 
but was really a means by which the [174] invest- 
ment of Mrs. Hertha Claussen was to be protected. 
No evidence corroborating this theory was offered at 
the trial, and Mrs. Cole admitted upon cross-ex- 
amination that she neither regularly consulted with 
or accounted to Mrs. Claussen for her conduct as 
trustee (Reporter’s Transcript, page 21, line 5, to 
page 23, line 9); and that in all respects, including 
her activities with reference to the joint control 
account, Mrs. Cole was acting as an agent for the 
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Century Indemnity Company (Reporter’s Tran- 
seript, page 28, line 24, to page 25, line 4). 


In any event, the testimony of D. J. Waite is 
clear that, regardless of who originally conceived 
the idea of imposing a joint control requirement, 
said idea was adopted by Waite, on behalf of plain- 
tiff, before plaintiff would issue its bond (Report- 
er’s Transcript, page 52, line 25, to page 53, line 
1), and it has been shown above that the parties 
concerned were so advised before the bond was writ- 
ten. 


The clarity of the evidence on this point of objec- 
tion is best demonstrated by the following excerpt 
from the transcript of testimony of Albert C. White 
(who testified after Eva L. Cole and D. J. Waite). 


““Q. And was it your understanding at that time 
from your conversation with Mrs. Cole that as per 
the letter the bonding company would require the 
joint control account? 

‘“‘Mr. Burford: If the court please, I assume that 
this is supposed to be cross-examination, none of 
this being covered on direct. 

“The Court: I suppose. I don’t know what dif- 
ference it makes with this witness. 

“Mr. Sherman: Your Honor, I think we have 
the witness here and it is proper cross-examination. 

“The Court: Is there any doubt but what The 
Century [175] Indemnity Company wanted joint 
control of this account? 

“Mr. Sherman: Mrs. Cole testified she has never 
seen that letter. 
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“The Court: I mean on the part of the plain- 
tiff here. Is there any question but what Century 
Indemnity wanted to and did have joint control of 
this account? 

‘“‘Mr. Burford: We have stipulated that there 
was joint control. 

“The Court: Then why cross-examine him on it? 

‘‘Mr. Sherman: Very well, your Honor.’’ 


(Reporter’s T'ranscript, page 59, line 12, to 
page 60, line 8.) | 


The record shows that pursuant thereto no further 
examination of the witness was made on this matter. 


It is submitted that the overwhelming evidence on 
this issue, the Court’s foregoing statement of its 
views, the remarks of plaintiff’s counsel, and de- 
fense counsel’s forebearance of further cross-ex- 
amination in reliance thereon, entitles the defendant 
to a finding that joint control of the trust account 
was a requirement of plaintiff. Such a finding is in- 
ecorporated in paragraph VI of defendant’s proposed 
Findings of Fact as follows: 


‘‘As a condition precedent to the issuance of said 
bond, plaintiff required the opening of a special 
bank account by White-Ahlgren Company, Inc., over 
which plaintiff, as surety, would have joint control. 
Pursuant thereto, a commercial checking account 
was opened in the Security Trust & Savings Bank of 
San Diego, California, on or about December 2, 
1953, which said account was known as ‘White- 
Ahlgren Trust Account No. ’ ’’ [176] 
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Respectfully submitted, 


LAUGHLIN E. WATERS, 
United States Attorney ; 


EDWARD R. McHALE, 
Assistant U. 8S. Attorney, 
Chief, Tax Division; 
EUGENE N. SHERMAN, 
Assistant U. 8. Attorney, 


/s/ EUGENE N. SHERMAN, 
Attorneys for Defendant, 
Robert A. Riddell. 


[Endorsed]: Filed November 10, 1960. [177] 


[Title of District Court and Cause. ] 


CERTIFICATE OF PROBABLE CAUSE 


It appearing to the satisfaction of the Court that 
the subject matter of the judgment rendered in 
favor of the plaintiff and against the defendant in 
the above-entitled action is money exacted by or 
paid to the defendant and by him paid into the 
Treasury of the United States, 


The Court hereby certifies that there was prob- 
able cause for the acts of the defendant in collect- 
ing said money and paying the same into the 'T'reas- 
ury and that said defendant acted under the direc- 
tions of the Secretary of the Treasury or other 
proper officer of the Government in so doing. U. S. 
Code, Title 28, Section 2006. 
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Dated: December 5th, 1960. 


/s/ PEIRSON M. HALL, 
United States District Judge. 


Certificate of Service by Mail attached. 
Lodged November 10, 1960. 
[Endorsed]: Filed December 5, 1960. [209] 


—————— 


In the District Court of the United States in and for 
the Southern District of California, Central Di- 
vision 

No. 959-58-PH Civil 


THE CENTURY INDEMNITY COMPANY, a 
Corporation, 
Plaintiff, 
VS. 


ROBERT A. RIDDELL, District Director of In- 
ternal Revenue for the Los Angeles District of 
California, 

Defendant. 


FINDINGS OF FACT, CONCLUSIONS OF 
LAW AND JUDGMENT 


Lhe above-entitled cause came on for trial on Sep- 
tember 20, 1960, before the Honorable Peirson M. 
Hall, Chief Judge presiding, without intervention 
of a jury, and plaintiff was represented by its coun- 
sel, Dempsey, Thayer, Deibert & Kumler and Burton 
A. Van Tassel, Arthur H. Deibert and A. L. Bur- 


Robert A. Riddell, ete. 81 


ford, Jr., of counsel appearing, and the defendant 
was represented by its counsel, Laughlin E. Waters, 
United States Attorney, Edward R. [211] McHale, 
Assistant United States Attorney, Chief, Tax Divi- 
sion, and Hugene N. Sherman, Assistant United 
States Attorney, Eugene N. Sherman, of counsel 
appearing. 


The Court having heard and considered all the 
evidence, stipulations of facts, exhibits, memoranda 
and arguments of counsel, makes the following spe- 
cial findings of fact and conclusions of law. 


Findings of Fact 


it 
At all times pertinent hereto, plaintiff was and is 
a corporation organized and existing under the laws 
of the State of Connecticut and duly qualified to do 
business in the State of California. 


lel, 

Defendant is now and since November 26, 1952, 
has been the duly appointed qualified and acting Dis- 
trict Director of Internal Revenue for the Los An- 
geles District of California, and is the person to 
whom all of the taxes, penalty and interest involved 
herein were paid. At all times pertinent herein, de- 
fendant was and is a resident of the County of Los 
Angeles and the Southern District of California, 
Central Division. 

HOE 
The instant action was brought by plaintiff against 
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defendant for refund of Withholding taxes, de- 
linquency penalty and interest, and Federal Insur- 
ance Contributions Act taxes, delinquency penalty 
and interest for the period commencing the fourth 
quarter 1953 through and including the third quarter 
1954, and Hederal Unemployment Act taxes and in- 
terest for the year 1954, all of which said taxes, de- 
linquency penalty and interest were paid by the 
plaintiff. 
IV. 


Plaintiff duly filed timely claims for refund of 
the taxes, delinquency penalty and interest so paid, 
and the instant action was timely commenced. 


ive 


On or about October 6, 1953, White-Ahleren Com- 
pany, Inc., entered into a subcontract with Marine 
Development, Inc., to do and complete all concrete 
work as specified for a 1,000 unit Wherry Housing 
Project at Camp Pendleton, California. In con- 
nection therewith, a surety bond described as [212] 
contract bond No. 291879 was executed on or about 
December 2, 1953, in the amount of $549,138.20 by 
and on behalf of White-Ahlgren Company, Inc., as 
principal, plaintiff as surety, Marine Development, 
Ine., as owner, and Republic National Bank of 
Dallas, Texas, as mortgagee. By said surety bond 
plaintiff guaranteed to the owner and mortgagee 
the faithful performance of the aforesaid subcon- 
tract and the payment of all labor and material in- 
eurred in connection with such performance. Work 
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under said subcontract commenced on or about De- 
cember 7, 1953. 
Vi. 


White-Ahlgren Company, Inc., opened a com- 
mercial checking account in the Security Trust and 
Savings Bank of San Diego, California, on Decem- 
ber 2, 1953, which said account was known as 
‘““White-Ahlgren Trust Account No. 1,’’ over which 
White-Ahlgren Company, Inc., and plaintiff, as 
surety, would have joint control. The resolutions 
and signature cards filed with the aforesaid bank re- 
quired all checks drawn against said Trust Account 
No. 1 by an authorized signatory of White-Ahlgren 
Company, Inc., to be countersigned by any one of 
several designated representatives of plaintiff who 
was to sign as trustee. 


VII. 


Except for retention payments in the sum of 
$54,249.18 paid directly by Marine Development, 
Ine., to plaintiff on December 17, 1954, all progress 
payments made by Marine Development, Inc., under 
the aforesaid subcontract were required to be and 
were deposited directly into said Trust Account 
No. 1. 

VIII. 


At no time pertinent herein did plaintiff have con- 
trol over the employees of White-Ahlgren Company, 
Ine., with reference to the hiring and discharge of 
said employees, the work to be performed by said 
employees, the hours during which said employees 
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were to perform their work, and the rate of pay to 
be received by said employees for their services. 


Lex 


Plaintiff did not have control of the payment of 
the wages of the employees of White-Ahlgren Com- 
pany, Inc., for the services rendered [213] by said 
employees between December 7, 1953, and March 8, 
1954, during which period a weekly check made pay- 
able to White-Ahlgren Company, Inc., drawn on the 
aforesaid Trust Account No. 1, was signed by an 
authorized signatory of White-Ahlgren Company, 
Ine., and countersigned by a duly authorized repre- 
sentative of plaintiff as trustee, as follows: 


A cheek in the gross amount due of each weekly 
payroll between December 7, 1953, and January 11, 
1954, and a check in the net amount due (as said 
term is defined in paragraph X, herein) of each 
weekly payroll between January 12, 1954, and March 
8, 1954. . 

De: 


Commencing March 9, 1954, and ending with the 
completion of the aforesaid subcontract on Sep- 
tember 17, 1954, wage payments were made weekly 
to the employees of White-Ahlgren Company, Ince., 
directly from the aforesaid Trust Account No. 1. 
Said wage payments were made by means of in- 
dividual checks drawn against said Trust Account 
No. 1, which were made payable to the order of 
each individual employee in the net amount due, 
said ‘‘net amount due’’ being the weekly gross 
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amount of wages due, less Federal Withholding and 
Federal Insurance Contributions Act taxes and state 
taxes. Each of said checks was signed by an au- 
thorized signatory of White-Ahlgren Company, Inc., 
and was countersigned by a duly authorized repre- 
sentative of plaintiff who countersigned as trustee. 
The only job being performed by White-Ahlgren 
Company, Inc., during the periods set forth in this 
paragraph was the aforesaid subcontract with 
Marine Development, Inc., and at no time during 
said period did White-Ahlgren Company, Inc., re- 
ceive any funds from any other job, contract or 
subcontract. 
XI. 

Plaintiff had control of the payment of the wages 
of the employees of White-Ahlgren Company, Inc., 
for the services rendered by said employees between 
March 9, 1954, and September 17, 1954. 


XII. 
All conclusions of law which are or are deemed 
to be findings of fact [214] are hereby found as 
facts and are incorporated herein as findings of fact. 


Conclusions of Law 


ig 
This Court has jurisdiction of the subject matter 
and over the parties hereto. 


JI. 
At all times pertinent herein, plaintiff was not the 
‘femployer’”’ of the employees of White-Ahlgren 
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Company, Inc., within the meaning of §§ 1401, 1410, 
and 1426(d) of the 1939 Internal Revenue Code, as 
amended. 

TTL. 

Plaintiff is not hable to the defendant for the 
payment of the Federal Insurance Contributions 
Act taxes required to be collected and paid by said 
§§ 1401 and 1410 and 1s entitled to judgment against 
the defendant for refund of the taxes, delinquency 
penalty and interest so paid in the amount of $10,- 
278.37, plus interest as provided by law. 


JV. 

At all times pertinent herein, plaintiff was not 
the ‘‘employer’’ of the employees of White-Ahlgren 
Company, Inc., within the meaning of §§ 1600 and 
16074) of the Internal Revenue Code of 1939, as 
amended. 

V. 

Plaintiff is not liable to defendant for the pay- 
ment of the Federal Unemployment Act taxes re- 
quired to be paid by said § 1600 and is entitled to 
judgment against defendant for refund of the taxes 
and interest so paid in the amount of $4,113.39, plus 
interest as provided by law. 


Xa. 

Plaintiff was not the ‘‘employer”’ of the employees 
of White-Ahlgren Company, Inc., for the period be- 
tween December 7, 1953, and March 8, 1954, within 
the meaning of $$ 1621(d), 1622(a) and 1623 of the 
Internal Revenue Code of 1939, as amended. 
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VII. 

Plaintiff is not lable to defendant for the pay- 
ment of the Withholding taxes for the period be- 
tween December 7, 1953, and March 8, 1954, re- 
quired [215] to be deducted, withheld and paid by 
said $§ 1622(a) and 1623 and is entitled to judg- 
ment against defendant for refund of the taxes, de- 
linqueney penalty and interest so paid for said 
period in the amount of $8,383.10, plus interest as 
provided by law. 

VIII. 

Plaintiff is entitled to judgment against defendant 
for its costs of suit herein to be taxed by the Clerk 
of this Court. 

IDS 

Plaintiff was the ‘‘employer’’ of the employees of 
White-Ahlgren Company, Inc., between March 9, 
1954, and September 17, 1954, within the meaning of 
$§ 1621(d), 1622(a) and 1623 of the 1939 Internal 
Revenue Code, as amended. 


xe 
Plaintiff is hable to defendant for the payment of 
the Withholding taxes for the period between March 
9, 1954, and September 17, 1954, required to be de- 
ducted, withheld and paid by said §$ 1622(a) and 
1623, and defendant is entitled to judgment that 
plaintiff take nothing herein with reference to the 
taxes and interest so paid by plaintiff for said 
period. 
XI. 
All findings of fact which are or are deemed to 
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be conclusions of law are hereby incorporated in 
these conclusions of law. 


Judgment 


In accordance with the foregoing findings of fact 
and conclusions of law, It Is Hereby Ordered, Ad- 
judged and Decreed that: 


(1) Plaintiff have judgment against defendant 
for refund of Federal Insurance Contributions Act 
taxes, delinquency penalty and interest paid by 
plaintiff to defendant in the amount of $10,278.37, 
plus interest as provided by law. 


(2) Plaintiff have judgment against defendant 
for refund of Federal Unemployment Act taxes and 
interest paid by plaintiff to defendant in the amount 
of $4,113.39, plus interest as provided by law. 


(3) Plaintiff have judgment against defendant 
for refund of Withholding [216] taxes, delinquency 
penalty and interest for the period between De- 
cember 7, 1953, and March 8, 1954, paid by plaintiff 
to defendant in the amount of $8,383.10, plus in- 
terest as provided by law. 


(4) Plaintiff have judgment against defendant 
for its costs of suit taxed by the Clerk of this Court 
in the amount of $188.50. 


(5) Plaintiff taking nothing with respect to 
Withholding taxes and interest paid by plaintiff to 
defendant for the period between March 9, 1954, 
and September 17, 1954. 
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Dated: This 5th day of December, 1960. 
/s/ PEIRSON M. HALL, 
United States District Judge. 
Receipt of copy acknowledged. 
Lodged November 2, 1960. 
[Endorsed]: Filed December 5, 1960. 
Entered December 6, 1960. [217] 


[ Title of District Court and Cause. | 


BILL OF COSTS 


Judgment having been entered in the above-en- 
titled action on the 6th day of December, 1960, 
against Defendant, the clerk is requested to tax the 
following as costs: 


Bill of Costs 
eee eererclenior yy. IT a $ 15.00 


ime eoiec inarshal.......... 26s... esse. 5.00 
Fees of the court reporter for all or any part 
of the transcript necessarily obtained for 
Meme CASS... 1... eee ee eee 77.50 
Fees for witness (itemized on reverse side).. 7.20 
Fees for exemplification and copies of papers 


necessarily obtained for use incase __......... 


Docket fees under 28 U.S.C., 1923.......... 30.00 
Cost incident to taking of depositions (*See 
0 a ir Bee . So ee 71.55 
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*Deposition of Harry L. Summers 


(original only) «4. 223) 33333 $28.80 
Deposition of Robert A. Oakes 
(original only) .... eee 27.00 
Deposition of Charles E. Sands 
(original oviliy) . cp. - eee eee 15.75 
$71.55 


State of California, 
County of Los Angeles—ss: 


I, Arthur H. Deibert, do hereby swear that the 
foregoing costs are correct and were necessarily in- 
curred in this action and that the services for which 
fees have been charged were actually and necessarily 
performed. A copy hereof was this day mailed to 
Laughlin EK. Waters, U. 8. Atty.; Edw. R. McHale, 
Asst. U. 8. Atty.; Eugene N. Sherman, Asst. U. S. 
Atty., 808 Federal Bldg., Los Angeles 12, Calif., 
with postage fully prepaid thereon. 


Please take notice that I will appear before the 
Clerk to tax said costs on the 12th day of Decem- 
ber, 1960, at 10:00 a.m. 


/s/ ARTHUR H. DEIBERT, 
Attorney for Plaintiff. 


Subscribed and sworn to before me this 7th day 
of December, A.D. 1960, at Los Angeles, California. 


[Seal] _ /s/ DOROTHY ERBEN, 
Notary Public. 
My Commission Expires September 28, 1963. 


Robert A. Riddell, etc. 91 


Costs are hereby taxed in the amount of $7.20 this 
27th day of December, 1960, and that amount in- 
eluded in the judgment. 

JOHN A. CHILDRESS, 
Clerk, U. S. Dist. Court, 
So. Dist. of Calif. 


Witness Fees (computation, cf. 28 U.S.C. 1821 for 
statutory fees) 


Name and Residence: Hertha C. White, 5349 Rhea 
Avenue, T'arzana, California. 


Attendance 
Days: 1. 
ts | CS a rr $4.00 
Mileage 
Miles: 40. 
oO re 220 
Moramewost Hach Witness .................. $7.20 
Dee es oe a ee $7.20 


[Endorsed]: Filed December 7, 1960. 


| Title of District Court and Cause. ] 


OBJECTIONS TO PLAINTIFE’S 
BILL OF COSTS 


To the Clerk of the Above-Entitled Court: 


Comes Now the defendant and objects to the 
taxing of the following items of cost claimed in 
plaintitf’s Bill of Costs tiled December 7, 1960: 
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1. Fees of the Clerk.............. 7 $15.00 

2. Fees of the Marshal......9)...7 33am $ 5.50 
(to the extent that such fees were in- 
curred prior to joinder of issue) 

3. Fees of the Court Reporter for tran- 
seript obtained for use in the case. . .$77.50 

4. Docket fees»...........05...) ee $30.00 

5. Cost incident to taking of depositions. $71.55 


Said objection is made upon the ground that each 
of said alleged items of cost is not allowable as a 
cost under Title 28 U.S.C. §2412(b), [221] which 


provides as follows: 


‘‘In an action under subsection (a) of section 
1346 or section 1491 of this title, if the United 
States puts in issue plaintiff’s right to recover, 
the district court or Court of Claims may allow 
costs to the prevailing party from the time of join- 
ing such issue. Such costs shall include only those 
actually incurred for witnesses and fees paid to the 
clerk.”’ 


Objection to the taxing of the fees claimed for the 
court reporter ($77.50) is also made upon the ground 
that no portion of the transcripts or partial tran- 
scripts of trial were ‘‘necessarily obtained for use in 
the case’’ within the meaning of Title 28 U.S.C. 
§1920(2). 

LAUGHLIN E. WATERS, 
United States Attorney ; 


EDWARD R. McHALE, 
Assistant U. S. Attorney, 
Chief, Tax Division; 
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EUGENE N. SHERMAN, 
Assistant U. 8. Attorney, 


/s/ KUGENE N. SHERMAN, 
Attorneys for Defendant, 
Robert A. Riddell. 


Receipt of Copy acknowledged. [222] 


Dec. 30, 1960. 
Eugene N. Sherman, sq., 
Room 808, U.S. Post Office & Courthouse Bldg., 
Los Angeles 12, Calif. 


Arthur H. Deibert, Esq., 
Suite 1104, 523 W. 6th St., 
Los Angeles, Calif. 


Re: Century Indemnity Co., a Corp. vs. R. A. 
Riddell, Int. Rev. No. 959-58 PH 


Gentlemen: 


This is to inform you that today the Clerk taxed 
costs in the above case in favor of plaintiff against 
defendant in the amount of $7.20. 


Under local court rule 15(c) a review of this 
decision may be taken to the court on motion to re- 
tax, by either party, upon written notice thereof, 
served and filed with the clerk within five days 
after the costs have been taxed but not afterward. 


Pursuant to 289 U. 8. 373, Moore Ice Cream Co. 
vs. Rose, the filing of a Certificate of Probable 
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Cause, as was done in the present case, converts the 
suit against the District Director into a suit against 
the Government. As such it is subject to the hmita- 
tions of 28 U.S.C. 2412(b), so that only fees actu- 
ally incurred for witnesses and fees paid to the 
clerk subsequent to joining of issue may be taxed. 


Only the $7.20 paid to witnesses may properly be 
taxed therefor under Sec. 2412(b). 


Very truly yours, 


JOHN A. CHILDRESS, 
Clerk. 


By EDW. F. DREW, 
Chief Deputy. [224 


[ Title of District Court and Cause. ] 


ORDER RE-TAXING COSTS 


Upon consideration of plaintiff’s motion to re-tax 
costs, memoranda submitted by counsel for the 
parties hereto, and oral argument upon said motion 
on January 16, 1961: 


tt Is Hereby Ordered, Adjudged and Decreed, 
that said motion be and it is hereby granted and 
that the following costs be taxed in favor of plain- 
tiff agaist defendant: [241] 
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Fees of the Court Reporter for all or any 
part of the transcript necessarily obtained 


Seemmiicenin the case...........sses000u0 es TTY 
Mees tor withesses..............+.eceeceeee T20 
Docket fees under 28 U.S.C. 1928........... 27.50 
Costs incident to taking of depositions...... 59.80 

Ct) ee $188.50 


Dated: January 18th, 1961. 
/s/ PEIRSON M. HALL, 
Judge. 
Approved as to form. 


LAUGHLIN E. WATERS, 
United States Attorney, 


By /s/ EUGENE N. SHERMAN, 
Assistant United States At- 
torney. 


Receipt of Copy acknowledged. 
[Endorsed]: Filed January 18, 1961. [242] 


[ Title of District Court and Cause. ] 


NOTICE OF APPEAL 


To: The Above-Named Defendant and His Attor- 
neys, Laughlin E. Waters, United States At- 
torney for the Southern District of California; 
Edward R. McHale and Eugene N. Sherman, 
Assistants United States Attorney for Said 
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District, 808 Federal Building, Los Angeles 12, 
California: 

You, and Each of You, Are Hereby Advised that 
the plaintiff, The Century Indemnity Company, in 
the above-entitled action, does hereby appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit from the part of the judgment entered Decem- 
ber 5, 1960, in paragraph (5) thereof holding that 
plaintiff take nothing with respect to [244] With- 
holding taxes and interest paid by plaintiff to de- 
fendant for the period between March 9, 1954, and 
September 17, 1954. 


Dated: This 2nd day of February, 1961. 
/s/ ARTHUR H. DEIBERT, 
/s/ A. L. BURFORD, JR., 
Attorneys for Plaintiff. 
Acknowledgment of Service attached. 
[Endorsed]: Filed February 2, 1961. [245] 


rr 


[Title of District Court and Cause. ] 


NOTICE OF CROSS-APPEAL 
Please Take Notice that the defendant, Robert A. 


kkiddell, District Director of Internal Revenue for |} 


the Los Angeles District of California, does hereby © 
cross-appeal to the United States Court of Appeals — 
for the Ninth Circuit as follows: 


(a) from those portions of the judgment entered 
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in the civil docket, December 6, 1960, in the above 
action which decreed that: 


(1) Plaintiff have judgment against defendant 
for refund of Federal Insurance Contributions Act 
taxes, delinquency penalty and interest paid by 
plaintiff to defendant in the amount of $10,278.37, 
plus interest as provided by law. 


(2) Plaintiff have judgment against defendant 
for refund of Federal Unemployment Act taxes and 
interest paid by plaintiff to defendant in the amount 
of $4,113.39, plus interest as provided by law. 


(3) Plaintiff have judgment against defendant 
for [247] refund of Withholding taxes, delinquency 
penalty and interest for the period between De- 
eember 7, 1953, and March 8, 1954, paid by plain- 
tiff to defendant in the amount of $8,383.10, plus 
interest as provided by law. 


(4) Plaintiff have judgment against defendant 
for its costs of suit taxed by the Clerk of this 
Court in the amount of $188.50. 


(b) from the Order Re-Taxing Costs in the 
amount of $188.50, filed and entered January 18, 
1961. 


Dated: February 3, 1961. 


LAUGHLIN E. WATERS, 
United States Attorney ; 


EDWARD R. McHALE, 
Assistant U. S. Attorney, 
Chief, Tax Division; 
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EUGENE N. SHERMAN, 
Assistant U. 8. Attorney, 
/s/ EUGENE N. SHERMAN, 
Attorneys for Defendant. 


Certificate of Service by Mail attached. 
[Endorsed]: Filed February 3, 1961. [248] 


[Title of District Court and Cause. | 


STATEMENT OF POINTS APPELLANT THE 
CENTURY INDEMNITY COMPANY IN- 
TENDS TO RELY ON ON APPEAL 


Appellant, The Century Indemnity Company, a 
corporation, intends to rely on the following points 
on its appeal herein to the above-entitled Court: 


(1) The Trial Court erred in finding that Plain- 
tiff had control of the payment of the wages of the 
employees of White-Ahlgren Company, Inc., for 
the services rendered by said employees between 
March 9, 1954, and September 17, 1954. 


(2) The Trial Court erred in finding that Plain- 
tiff was the employer of the employees of White- 
Ahlgren Company, Inc., between March 9, 1954, and 
September 17, 1954, within the meaning of §§ 1621 
(d), 1622(a) and 1623 of the 1939 Internal Revenue 
Code, as amended. 


(3) The Trial Court erred in holding that Plain- 
tiff take nothing with respect to withholding taxes 
and interest paid by Plaintiff to Defendant for the 
period between March 9, 1954, and September 17, 
1954. 
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Dated: April 21, 1961. 


DEMPSEY, THAYER, 
DEIBERT & KUMLER, 


By /s/ ARTHUR H. DEIBERT, 
Attorneys for Appellant, The 
Century Indemnity Co. 


Affidavit of Service by Mail Attached. 
[Endorsed]: Filed April 21, 1961. [257] 


In the United States District Court, Southern 
District of California, Central Division 


No. 959-58-PH Civil 


THE CENTURY INDEMNITY COMPANY, 
Plaintiff, 
VS. 
ROBERT A. RIDDELL, Etc., 
| Defendant. 
Honorable Peirson M. Hall, Judge Presiding. 


REPORTER’S PARTIAL TRANSCRIPT 
OF PROCEEDINGS 


Tuesday, September 20, 1960 


Appearances: 


For the Plaintiff : 
DEMPSEY, THAYER, DEIBERT & 
KUMLER, by 
A. L. BURFORD, JR., ESQ.; and 
ARTHUR H. DEIBERT, ESQ. 
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For the Defendant: 
LAUGHLIN E. WATERS, 
United States Attorney, by 
EUGENE SHERMAN, 
Assistant United States Attorney. 


EVA L. COLE 
called as a witness by and on behalf of the plain- 
tiff, having been first duly sworn, was examined 
and testified as follows: 


The Clerk: State your name in full, please. 
The Witness: Eva L. Cole; C-o-l-e. 
The Clerk: Your address, please. 
The Witness: 548 South Spring Street, Los 
Angeles 13. 
Direct Examination 


By Mr. Burford: 


Q. Mrs. Cole, I would like to ask you just a 
few questions, preliminary questions, to set your 
background. 

I believe you are in the insurance business? 

A. I am. 

Q. What is the name of your company? 

A. Cole Insurance Agency, Ine. 

(). About how long have you been in the in- 
surance business ? A. All my life. 

Q. What type of insurance do you handle? 

A. All lines of insurance. 

The Court: Without touching upon a delicate 
subject, let us say how many years’ experience you 
have had in the insurance business. [21* ] 


*Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Eva L. Cole.) 
The Witness: 44 Years. 
Q. (By Mr. Burford): Have you ever repre- 


sented any insurance companies ? A. Yes, sir. 
Q. Were you authorized agent for The Century 
Indemnity Company in 1953? A. Yes. 


@. Now, Mrs. Cole, you are of course familiar 
with this subcontract which is between Marine 
Development and White and Ahlgren, Inec., which 
is Plaintiff’s Exhibit 1-B in evidence. A. Yes. 

). Now were you contacted by any representa- 
tive of White and Ahlgren, Inc., the subcontractor, 
with reference to procuring a surety bond? 

Yes. 

Who contacted you? 

Both Mr. Ahlgren and Mr. White. 

Do you know approximately when that was? 
Around the 1st of October, 1953. 

Had you met either of these gentlemen be- 
fore? A. Yes. 

Q. What. were the circumstances under which 
you met them, just briefly? 

A. I had met Mr. Ahlgren in connection with 
other contract [22] bonds for a firm known as 
Wright-Ahlgren Company. At the time of this job 
Mr. White was brought in and the name had been 
changed from Wright-Ahlgren to White and Ahl- 
gren. That is when I met Mr. White for the first 
time. 

Q. What procedure do you normally follow 
when someone comes to your office and requests a 
surety bond? 


OPOPOpP 
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(Testimony of Eva L. Cole.) 

A. We would have to have a financial statement 
which must qualify for the bond, and then we have 
to investigate the background and find out whether 
they have the ability to do the work. The companies 
require a minimum of 10% in current assets to 
write a bond, not only on the job, but the work on 
hand. 

Q. What procedure did you follow in connec- 
tion with this application ? 

A. We requested an up-to-date financial state- 
ment, and it was brought in. The assets were suffi- 
cient but there was not enough cash to start the job. 

So it was submitted to The Century Indemnity 
Company and they advised me that they would have 
to have $25,000 more cash than the statement 
showed. 

Q. This is the statement of White and Ahlgren ? 

A. Yes. | 

Q. Who did you submit this application on be- 
half of? at 

A. To the manager of the bond department at 
The Century Indemnity Company, Mr. Waite. [23] 

Q. Is that D. J. Waite? A. D. J. Waite. 

He submitted it to his home office who, in turn, 
notified him that although White and Ahlgren had 
considerable assets, some of their current assets 
were deferred, that they couldn’t get hold of their 
money immediately. 

Mr. Sherman: Your Honor, I move to strike 
that portion of the witness’ answer which pertains 
to what the home office told Mr. Waite as ‘héresay. 
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(Testimony of Eva L. Cole.) 

The Court: I think it is hearsay. 

Q. (By Mr. Burford): Mrs. Cole, just state 
what you know of your own knowledge. What did 
Mr. Waite tell you? 

A. He told me that his home office needed a 
minimum of $25,000 additional cash. 

Q. Then what did you do? 

A. I relayed the information to the contractor 
and then I dropped the subject until they came 
to me later on. 

@. Until what? 

A. I dropped the matter until they came to me 
later on. 

@. About when was this? 

A. A short while later. Mr. White came to see 
me and wanted to know whether it was possible 
for us to accept money that was loaned to them. 

Q. When you say ‘‘us”’ [24] 

A. I mean the White and Ahlgren Company. 

And I told them that was possible if the people 
loaning money to the contractor would subordinate 
the money until the job was completed and the bond 
was exonerated. 

q. Then what did he do? 

A. He mentioned to me at the same time that 
he knew of a party who would loan the corporation, 
his company, $15,000 but the loan was subject to 
the money being in the job and being assured that 
the money would be used in the job. 

Mr. Sherman: May I have that last answer read 
back, please. 
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(Testimony of Eva L. Cole.) 
(Record read.) 


Mr. Sherman: I move to strike that again as 
hearsay. Obviously this testimony is being offered 
to show what some third party not present stated 
the conditions would be to their offering money in 
the company. I don’t think that this witness is 
qualified to pass on the truth of that, it is being 
offered for the truth, and therefore it is hearsay. 

The Court: Objection overruled. 

Q. (By Mr. Burford): Now, Mrs. Cole, what 
did you do as a result of this conversation ? 

A. I told Mr. White that the only way that the 
party could be assured that the money would be 
used in the job is by [25] having all monies under 
joint control, and I suggested that they handle it 
through a professional joint control company, that 
I didn’t feel qualified to handle it. 

He left and he brought me a Mrs. Clausen, a | 
week later or thereabouts, and she was the person 
who was going to loan the money, but again she 
wanted to make sure that the money would be used 
on the job, and I told her that the only way that 
she could be sure that the money would be used 
on the job was that it would be held under joint 
control. 

Q. Did you explain to her or to Mr. White what — 
you meant by ‘“‘joint control’’? 

A. JI only told them that all monies would be — 
paid through that account, that a special account — 
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(Testimony of Eva L. Cole.) 

would have to be opened and all monies would be 
paid through that account, that that was all I under- 
stood about joint control and I wasn’t experienced 
enough to give out more information. 

@. As a result of that conversation what then 
happened ? 

A. I told Mr. White that $15,000 was not suffi- 
cient to meet the company’s requirements, that an- 
other $10,000 would have to be raised. 

He told me that then he thought they could bor- 
row on their equipment another $10,000, and I told 
them it was up to them to work out their problems, 
and I dropped the matter until they came out later 
and told me they had made arrangements [26] to 
borrow $10,000 on their equipment, and that Mrs. 
Clausen was willing to loan $15,000 provided this 
$25,000 would be put under joint control, and the 
money was not deposited by Mrs. Clausen until the 
morning the bond was written and she wouldn’t 
deposit the money in the account until the other 
$10,000 was available. 

@. Now you did submit a new application to 
The Century Indemnity Company as a result of 
this ? A. Yes. 

Q. And the date of that is shown on the exhibit 
as December 2, 1953? A. Yes. 

®. Now returning to this joint control problem 
again 

The Court: Just a moment. The application I 
have here, Exhibit 2, is dated October 6, 1953. 
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(Testimony of Eva L. Cole.) 

Mr. Burford: I stand corrected, your Honor. 
The contract started then. It was October. 

The Witness: The application was submitted to 
me at that time. 

The Court: October 6? 

The Witness: Yes, when they first came to me. 

Q. (By Mr. Burford): That is the application? 

A. That is the application, yes. [27] 

@. And on the basis of which the bond was 
ultimately written ? A. Yes. 

The Court: Then the money wasn’t deposited 
until December 2nd. Is that right? 

The Witness: Correct. 

The Court: That is, $25,000? 

The Witness: Yes. 

The Court: In the Security Trust & Savings 
Bank at San Diego? 

The Witness: Yes. 

Q. (By Mr. Burford): In connection with that 
account, Mrs. Cole, will you describe how that was 
set up? 

A. Well, the account was opened the morning 
that I brought the bond out in San Diego to whereby 
White and Ahlgren would authorize the payment, 
approve the bills, sign the checks, and I would 
countersign them. 

Q. In what capacity were you countersigning ? 

A. As trustee for The Century Indemnity Com- 
pany. 

Q. Did you have discussions with anyone repre- — 
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(Testimony of Eva L. Cole.) 
senting The Century Indemnity Company in con- 
nection with your signing this account as trustee? 

A. JI talked with Mr. Waite about it and they 
had nothing to do with this joint control, it was 
a requirement of [28] Mrs. Clausen. The only 
reason I used the company is because J had no 
standing with any bank, and I had told the con- 
tractor that they would not accept a joint control 
with me personally as I was not in the business. 
So therefore in order for a bank to accept a joint 
control they would have to have a responsible per- 
son, and I approached Mr. Waite and asked his 
permission to handle it through The Century In- 
demnity Company, and he consented to it. 

@. With whom did you deal at the bank. 

A. Mr. Frazier. 

Q. Now, Mrs. Cole, on the first signature card, 
which I believe is Exhibit 4-A, you are shown there 
as signing as a secretary of the company, I believe. 

A. That was a mistake. I recall that, and I told 
Mr. Frazier that I was not the secretary, and he 
was supposed to correct it. 

Q. In other words, this is where you signed on 
the line just above the word “‘secretary’’? 

Mr. Sherman: May I see where it is? 


(Exhibiting document to counsel.) 


The Witness: Yes. 

The Court: And that was superseded by a new 
ecard on December 8th. 

Mr. Sherman: Dated December 2nd. 
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The Court: It is dated on this card, [29] Ex- 
hibit 4-A, December 8, 1953, ‘‘Superseded by New 
Card,’’ and while this statement on the back here 
is dated 12-2-53, nevertheless it states on the front 
of the card December 8, 1953. 

Is there any question but what the 4-B superseded 
4-A on December 8th? 

Mr. Sherman: No. 

Mr. Burford: No question. 

The Court: Very well; let us get on. 

Q@. (By Mr. Burford): Mrs. Cole, at no time 
then, if I understand your testimony, were you an 
officer in any capacity for White and Ahlgren, Inc.? 

A. No. 

Q. Now on these signature cards, at least 4-A 
and 4-B, there is a notation, 548 South Spring St., 
Los Angeles, California. Do you know what that is? 

A. That is my office. 


@. That is your office? A. Yes. 
«. In other words the statements were to be sent 
to you? A. Yes. 


@. Who kept the checkbook on this White and 
Ahlgren Trust Account No. 1 at this time? 


A. I did. [30] 

Q. Do you know if there were other checkbooks? 
A. I don’t know. 

Q. But you at least had one? 

A. I had one. 

Q. Now will you please explain to the Court 


briefly your understanding of the arrangement be- 
tween you then acting as trustee and White and 
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Ahlgren, Inc., as to how you were to handle checks. 

The Court: What were you trustee of? 

The Witness: I beg your pardon? 

The Court: What were you a trustee of? 

The Witness: The joint control account. 

The: Court: You were trustee of Mrs. Clausen’s 
money and the $10,000 that was raised ? 

The Witness: That is right. I explained to her 
that although I was not an expert in joint control, 
I had handled a few when I used to work for a 
company and that the usual procedure was that all 
monies were deposited in an account and all bills 
were paid out of that account, and in this particular 
case, since I wasn’t getting any money for it, to 
save time I suggested to Mrs. Clausen that I send 
a check for the gross amount of payroll every week, 
which would eliminate my having to go to San Diego 
once a week to pay all the employees and that they 
were to let me know what amount was needed, and 
I would countersign the check to save time and 
mail it to [81] them, and for them to deposit it 
in their own general account, and they would meet 
the payroll out of that account. 

That is what they did for several months. 

Then all the other bills would be sent to me 
approved by the contractor and I would make the 
eheck out in accordance with the amount that they 
had approved and countersign it, send it over to 
them for their signature. The fact that I had the 
book in my office was purely to save time and cor- 
respondence and letters. 
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Q. (By Mr. Burford): Now, Mrs. Cole, these 
were weekly payrolls? A. Yes. 

@. Going back over your testimony just a min- 
ute, just taking a particular payroll, the week end- 
ing December 18th just as an example—— 

A. Yes. 

(). 
company what? 

A. I would get—I don’t remember exactly what 
took place but I used to get—a telephone eall, as 
I remember it, telling me the amount that was 
needed for the whole week’s payroll, and I would 
fill out that amount and send it on to them. The 
agreement was that they were to send me a list of 
the employees that they had paid, the amount paid 
to each employee to account for that money, and 
every week they would [382] mail this payroll re- 
capitulation which would account for the money 
I had sent to them. 

Q. Now at the beginning of the contract, what 
was the arrangement for covering the payroll, was 
that one check or individual checks? 

One check. 

To whom was that payable? 

White-Ahlgren Company. 

How did this work out? 

Well, it worked out fine until I got a state- 
ment from the bank in February, in which was 
listed so many employee payroll checks that I 
hadn’t countersigned, and I immediately called Mr. 
Hrazier and asked bim what the meaning of it was, 


you received from the bookkeeper of the 


>POPO> 
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since I hadn’t countersigned the checks, how come 
they had honored it on that particular account. 

He explained to me that a mistake had been made, 
so he told me that he wanted to be released of all 
liability as to this mistake. 

I was fearful that I couldn’t get another bank 
to take the account, so I had to release him, but 
White-Ahlgren promised that they would make up 
the difference in that particular account. 

They were also supposed to use their other assets 
to finance the work because the $25,000 was just a 
minimum amount and they had supposedly other 
assets to finance this [383] work. The bonding Com- 
pany wasn’t supposed to finance the work. 

So they paid the checks out of the weekly gross 
check that I sent them, but some time the latter 
part of March I had received some phone ealls 
from banks that checks were received with NSF 
on the White-Ahlgren employee checks. 

@. What do you mean by ‘‘NSE’’? 

A. Not Sufficient Funds—on employees that, ac- 
cording to the list that they had sent me, I had 
mailed a check in the gross payment that I had 
made to them. 

So I immediately called White-Ahlgren and asked 
them the meaning of it. They had no explanation 
except the fact 

Mr. Sherman: At this point, your Honor, I will 
object. I didn’t want to interrupt the testimony of 
the witness, but whenever the witness refers to the 
fact she had a conversation with White-Ahlgren I 
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think for the record we should specify who she 
spoke to. 

The Court: Yes, I think so. 

If you will excuse me, Counsel, the Land Com- 
missioners are in recess and wish a conference with 
me. 

We will have a short recess. 


(Short recess. ) 


The Court: You may proceed. 
Mr. Burford: J wonder if you would read back 
the last [384] question and answer. 


(Record read.) 


The Court: When you called White-Ahlgren, the 
objection was that you should state who you talked 
to. 


The Witness: Usually it was the bookkeeper, 


Mrs. Higgins. , 

Q. (By Mr. Burford): In this particular in- 
stance we are referring to? 

A. I believe I talked with Mr. Waite. I don’t 
recall exactly. 

Q. That is in connection with these checks 
marked NSE? A. Yes. 

Q. Now, Mrs. Cole, let me go back just a minute 
so we can refresh our recollection on this testimony 
to date. 

In connection with the payrolls themselves, you 
wrote a check in these early payrolls for the gross 


| 
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amount of the wages as shown on this recap fur- 
nished you? 

A. They would call me and give me a gross 
amount that they wanted, and I sent them a check 
and they had to account for that money. 

@. Where was that check deposited, do you 
know ? A. I don’t know. 

Q. To whom was it made out? 

A. White-Ahlgren Company. [35] 

Q. Did you have anything to do with writing 
the individual payroll checks during this early 
period ? A. No. 

Q. Then you testified, I believe, that you re- 
ceived a bank statement? A. Yes. 

Q. And this bank statement indicated to you 
that things hadn’t been going the way you had 
anticipated ? 

A. Yes. I checked up when I found out that 
the bank had honored checks without my counter- 
signature. 

Q. You found out about that when you received 
the bank statement? A. That is right. 

Q. Now, Mrs. Cole, I would lke to show you 
Plaintiff’s Exhibit 25, which is a letter signed by 
you under date of January 15, 1954, addressed to 
the Security-First National Bank of San Diego, 
attention Mr. Frazier. A. Yes. 

Q. This letter states—perhaps I should read it 
for the record: 

‘‘Confirming our telephonic conversation relative 
to the above account, as trustee for The Century 
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Indemnity Company, I hereby approve the payment 
of payroll checks——’’ 

The Court: I have read the letter. If you have 
some [36] questions to direct to her, you may ask 
them. 

Mr. Burford: Fine. 

Q. Mrs. Cole, will you explain to the Court the 
circumstances under which you wrote that letter? 

A. I went to San Diego because of the fact that 
these checks had been honored by the bank without 
my countersignature, and the bank wanted to be 
relieved of liability, and they requested a letter, 
and while I was in San Diego I wrote a letter, and 
I found out at that time that the bank had printed 
some prior checks to be used 

Mr. Sherman: One moment. 

I will object to this and ask that it be stricken. 
It is again hearsay by this witness and it is beyond 
the scope of the question asked, what she found out 
or heard that the bank had or had not done, which 
is not within the scope of this witness’ knowledge 
until she so establishes it. 

The Court: The objection is overruled. 

The Witness: I found out that they had printed 
checks in their possession marked ‘‘Payroll <Ac- 
count No. 1,’’ I think it was, so Mr. Frazier wanted 
some authority and I wrote this letter. 

Q. (By Mr. Burford): This is a letter you 
referred to in your earlier testimony ? 

A. Yes. 

Q. Ratifying the cashing of these checks with- 
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out your [37] signature or any other trustee signa- 
ture on it? A. Yes. 

Mr. Burford: If your Honor please, at this time 
I would like to introduce in evidence as Plaintiff’s 
Exhibit next in order as one group the checks in 
question which were written on the White-Ahlgren 
Trust Account No. 1 without the countersignature 
of any trustee. 

The Court: Are they described in your pre- 
trial order? 

Mr. Burford: No, your Honor, they aren’t re- 
ferred to in there. 

What we would like to do upon stipulation of 
counsel at this time is to introduce these checks, 
at the end of the trial substitute a list of the checks 
just indicating the basic data. 

Mr. Sherman: I have no objection to that pro- 
eedure, your Honor. 

The Court: JI think your last number is 35 so 
we will call that Exhibit 36. 


(The documents referred to were marked as 
Plaintiff’s Exhibit No. 36 and received in evi- 
dence. ) 


The Court: How long did this practice continue 
where you sent them a check for the gross amount 
of each week’s payroll? 

The Witness: That was until the latter part of 
March when [38] I discovered that checks were 
being paid and without funds, although I had 
already sent them the money, so I notified them at 
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that time that if I had to pay the employees twice 
that the only recourse I had was to give them in- 
dividual checks. 

Mr. Sherman: Excuse me. May we again de- 
termine, your Honor, who she means by “‘they’’? 

The Court: Yes. 

The Witness: The contractor. 

The Court: Who did you eall? 

The Witness: White-Ahlgren. 

The Court: Mr. White or Mr. Ahlgren? 

The Witness: Mostly Mr. White. Mr. Ahlgren 
was very il] and I didn’t talk to him very often at 
that time. | 

Q. (By Mr. Burford): Now, Mrs. Cole, I am 
not quite sure you understood his Honor’s ques- 
tion. I believe his question was not when did you 
start writing individual checks, but when did you 
start writing checks for the net payroll rather than 
the gross payroll. 

The Court: No, I didn’t understand anything 
about the gross payroll. I understood her testimony 
to be that when the account was first opened she 
signed the individual payroll checks. 

The Witness: Weekly, one weekly check for 
all of the [39] employees payroll. 

The Court: The account was opened on Decem- 
ber 2, 1953 ? 

The Witness: Yes, your Honor. 

The Court: Then until the latter part of March 
you issued one check for the gross amount of the 
weekly payroll to White-Ahlgren, is that right? 
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The Witness: Yes, your Honor. 

The Court: Then your practice changed? 

The Witness: It changed the latter part of 
March when checks were not being honored. 

The Court: All right. 

Q. (By Mr. Burford): What did you do then? 

A. Then I would go to San Diego and the con- 
tractor, either Mrs. Higgins or Mr. White, would 
have the checks all prepared for my countersigna- 
ture, and I would countersign them and leave. 

Q. These were individual payroll checks? 

A. Individual to each employee. 

(). They of course would be the net amount due 
on the payroll? 

A. I don’t know. I had no record. 
~Q. Now, Mrs. Cole, in connection with your 
countersigning checks, just how did you determine 
what checks to sign other than payroll checks about 
which you have testified? [40]. 

A. My agreement with Mrs. Clausen was that 
Mr. White or Mr. Ahlgren would approve the dis- 
bursement and I would countersign their check. 

The Court: That is to say, for materialmen? 

The Witness: And labor. 

The Court: No, let us talk about materialmen 
from the beginning. 

The Witness: Yes, your Honor. 

The Court: From the beginning did you sign 
separate checks to all accounts other than labor? 

The Witness: I countersigned all checks for ma- 
terial approved by White-Ahlgren Company. 
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The Court: From the beginning? 

The Witness: Erom the beginning. 

The Court: Not in gross weekly amounts? 

The Witness: No. 

The Court: And you continued to do that 
throughout your relationship ? 

The Witness: I did, your Honor. 

Q. (By Mr. Burford): Mrs. Cole, did you ever 
refuse to countersign any checks upon request ? 

A. Only when there was no money in the bank. 

@. Did you take any steps to determine whether 
a particular check was applicable to this particular 
contract? [41] 

A. On the bills that the contractor, White-Ahl- 
gren, sent me it would relate to the job and they 
would usually mark it ‘‘job site,’’ and I would 
verify that it was the job, we had the money under 
joint control, and I would countersign the check. 

The Court: How do you mean you verified it 
was from the job? 

The Witness: J wanted to make sure that it was 
material delivered on the job site, on the bond. 

The Court: Did you do it other than just look- 
ing at the bill or did you go down and check on 
the job? 

The Witness: No, I did not check up on the job. 
I never went and checked up any material on the 
Job. 

The Court: How did you verify it? 

The Witness: Purely by the description. 

The Court: On the bill? 
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The Witness: On the bill and the bond that I had. 

The Court: In other words, you compared the 
description on the bill with the deseription of the 
job and the bond? 

The Witness: Yes, your Honor. 

The Court: I see. 

Mr. Burford: Your Honor, at this time I would 
like to introduce as Plaintiff’s Exhibit No. 10 a 
letter from Oakes & Horton, attorneys at law, San 
Diego, addressed to Miss Eva L. Cole, dated March 
23, 1954, and signed by Robert A. Oakes. [42] 

Mr. Sherman: No objection, your Honor. 

The Court: Is that described in your pre-trial 
order ? 

Mr. Burford: That is correct, as Exhibit No. 10. 


(The document referred to was marked as 
Plaintiff’s Exhibit No. 10 and received in evi- 
dence. ) 


@. (By Mr. Burford): Mrs. Cole, directing 
your attention to about the middle of March, 1954, 
did you receive any communication from Marine 
Development, Inc., or any representative of that 
company in this subcontract? A. Yes. 

Q. What was that? 

A. Mr. Summers ealled for a meeting of a rep- 
resentative of The Century Indemnity Company and 
myself for Monday morning at 9:00 o’clock in Camp 
Pendleton. He called me at 12:30 on a Saturday and 
I tried to contact Mr. Waite and I couldn’t reach 
him so I went alone. 
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@. What happened at that conference? 

A. The meeting was to call upon the company 
that the contractor was behind schedule in their 
work and they wanted them to step up their opera- 
tions, and the letter came forward from Mr. Oakes, 
which you showed to me, and J turned it over to 
the bonding company for their disposition. 

Q. In other words, you are referring now to the 
letter, [43] Plaintiff’s Exhibit 10, which is ad- 
dressed to you? A. Yes. 

@. You turned that over to the bonding com- 
pany ? A. Mr. Waite. 

Q. Mr. Waite? A. That is right. 

@. Then what did you do then? 

A. From then on—— 

The Court: That is this letter, Exhibit 10? 

Mr. Burford: Yes, your Honor. 

The Witness: Yes, sir. 

Then the company decided—— 

Q. (By Mr. Burford): What did you do then? 

A. The matter was turned over to the company 
for handling. 

The Court: To the bonding company? 

The Witness: To the bonding company. 

Q. (By Mr. Burford): Did that end your 
action as a trustee for the bonding company ? 

A. Not immediately. I went to San Diego with 
Mr. Van Tassel, the counsel for The Century In- 
demnity Company, and we handled, I believe he 
and I, I should say, handled a joint control for a 
couple of weeks longer, as I remember, but then 
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we were short of money and the company went and 
took the matter over, and I had nothing more to 
do with it, about a month or so later, the latter part 
of April or May. [44] 

@. In other words, that ended your connection 
with the joint control account on the countersigning 
of checks and any activity in connection with this 
subcontract ? A. Yes. 

Q. Now, Mrs. Cole, did anyone ever compensate 
you for acting as trustee on this joint control ac- 
count? Were you ever paid for acting as trustee? 

A. No, not at all. 

The Court: What was the source of the money 
that went into this account upon which you drew 
checks ? 

The Witness: The payments from the job. 

The Court: Was there first $15,000 and $10,000 
deposited ? 

The Witness: $25,000 was deposited. 

The Court: That was the original source? 

The Witness: That was the original source. 

The Court: And thereafter payments from the 
job went into that account? | 

The Witness: Yes, your Honor. 

Q. (By Mr. Burford): Now, Mrs. Cole, during 
the time that you were connected with this particu- 
lar subcontract, did you ever have anything to do 
with the personnel of White-Ahlgren Company, Inc., 
in connection with hiring or firing? 

A. None at all. [45] 
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Q. Did you ever attempt to exercise any such 
authority ? A. J never did. 

Q. In connection with the payment of checks 
to the men working on the job where the individual 
payroll checks were made out, did you do that 
primarily at the office of the company at Pendleton ? 

A. I didn’t prepare the checks at any time. They 
were prepared when I arrived there. Who prepared 
them, I don’t know. 

The Court: Did you ever see any of the persons 
to whom these checks were made out? 

The Witness: None at all. I saw them on the 
job but I never talked with them. 

The Court: I mean, did you have a check made 
out to Juan Martinez and did you ever see anyone 
you knew as Juan Martinez? 

The Witness: No, I did not, your Honor. 

Mr. Burford: I believe that is all, your Honor. 


% ¥ % 


Cross-Examination 
By Mr. Sherman: 


Q. Mrs. Cole, I believe you testified that you 
acted as the agent for Century Indemnity Company 
in the writing of this bond, is that correct? 

A. Yes. 

@. And you were paid for your services in that 
regard, were you not? A. I didn’t hear you. 

Q. You were paid for your services in that re- 
gard, were you not? 
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A. JI had a commission on the bond. 


Q. Yes? Eg exies, 
@. And that was the payment for your services, 
was it not? A. That is right. 


Q. Now I believe you further testified that in 
connection with seeking the bond, the officers of 
the White and Ahlgren Company submitted a finan- 
cial statement through you to Century Indemnity 
Company, is that correct? A. Yes. 

. The assets shown on that financial statement 
were all fixed assets, were they not, in the form of 
machinery and [52] equipment? A. No. 

(. The financial statements submitted show that 
they had assets other than fixed assets such as 
machinery and equipment? A. Yes. 

Q. What did it show in that regard? 

A. I don’t remember the exact figures, but the 
current assets over and above the current liabilities 
were at least 10 per cent of the amount of the bond. 

The Court: In other words, the bond was 

Mr. Sherman: $540,000 or thereabouts, your 
Honor. 

The Court: So their assets were approximately 
$54,000, is that right? 

The Witness: Yes. 


* * * 


By Mr. Sherman: 


* * * You say that the current assets exceeded 
the current liabilities by an amount of at least 
10 per cent in excess of the amount of the bond. 
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Ts that correct? [53] A. The current assets? 

Q. Yes. 

A. Not only the net assets, but the current assets 
were in excess of 10 per cent of the amount of the 
bond. 

(. What do you define as current assets? 

A. Any monies or accounts receivable that can 
be liquidated in a short time. 

Q. I believe you further testified that you acted 
as trustee in behalf of The Century Indemnity 
Company with reference to this joint control ac- 
count? A. Yes. 

@. And it is also a fact, Mrs. Cole, that Century 
Indemnity Company required the opening of a 
joint control account as a condition to its writing 
of the bond? A. No. 

Q. You are positive of that? 

A. I am positive. 

Q. I believe you testified that it was at Mrs. 
Clausen’s request that the joint control account 
was opened. 

A. It was a request that money be put in the 
job and I found no other solution except handling 
it through joint control. 

@. And therefore it was for her protection then 
that the account was opened ? A. Yes. [54] 

@. In supervising the account you were to act 
as sort of protector for her monies? 

A. I was supposed to act as disbursement agent. 

@. Did you ever consult with Mrs. Clausen with 


; 
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reference to what disbursements from the trust 
account were to be approved or not approved ? 

A. I called her a couple of times and she didn’t 
seem to understand anything about business prac- 
tices, so I discontinued calling her because she didn’t 
understand business, what a joint control consisted 
of, apparently. 

Q. So you had no further discussions with her? 

A. J had to use my best judgment. I felt a moral 
obligation to her. 

@. Did you ever submit to her any accounting 
or statement as to what disbursements were ap- 
proved from the joint account? 

A. She understood that 

Q. Would you please answer my question: Did 
you ever submit any such statements or accountings? 

A. No. 

The Court: Why didn’t you? 

The Witness: She was present at several meet- 
ings and she was there and she knew what was going 
on. 

Q. (By Mr. Sherman): Did you ever, Mrs. 
Cole, discuss with Mrs. Clausen [55] Plaintiff’s Ex- 
hibit 36, this whole series of checks which did not 
contain your countersignature? 

A. As I remember, she was there when the mat- 
ter came up. 

Q. What do you mean by ‘‘there’’? 

A. She was at San Diego. 

Q. Where? 

A. At the office of White and Ahlgren. 
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Q. She was at the office of White and Ahlgren 
when that came up, you say? 

A. As I remember. 

@. What do you mean by the matter coming up? 

A. When these checks had been honored by the 
bank without any countersignature. 

@. And you had a discussion at the office of 
White and Ahlgren concerning that? 

A. I had the discussion with Mr. White over 
the telephone first. Then the next day I went to San 
Diego. 

Q. When was this? 

A. JI don’t recall the exact date. It is when I 
discovered that the checks were cashed without any 
countersignature. 

Q. This was after you got the bank statement? 

A. Yes. 

Q. Was Mrs. Clausen present at that conversa- 
tion? [56] 

A. As I remember, she was. I am not positive, 
though. 

@. Did you ever discuss directly with her what 
had taken place with regard to these checks from 
the point of view of the monies she had put in the 


joint control account? A. i don’t remember. 
Q. As best you remember, did you not discuss 
it with her personally ? A. I don’t remember. 


Q. Mrs. Cole, I now hand you that which has 
been marked Defendant’s Exhibit B for identifica- 
tion, and that purports does it not, to be instruc- 
tions to the Security Trust and Savings Bank of 
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San Diego re White-Ahlgren Trust Account No. 1 
under date of December 2, 1953, does it not? 

A. Yes. 

@. And at the bottom thereof in the right-hand 
corner there appears to be what purports to be 
the signature of Eva L. Cole as attorney in fact 
for The Century Indemnity Company. Am I cor- 
rect ? A. Yes. 

Q. Is that your signature? A. Yes. 

@. Would you please, Mrs. Cole, refer to the 
second paragraph of these instructions and that 
second paragraph reads as follows, does it not: [57] 

‘‘The title to said account, and any balance that 
may be therein at any time is hereby vested and 
declared to be held by the aforesaid trustee and 
attorneys in fact of The Century Indemnity Com- 
pany, as security to The Century, Indemnity Com- 
pany that all funds to the credit of said account at 
any time shali be used solely for the purpose of 
paying bills for labor and material and all obliga- 
tions entering into a certain construction project 
with reference to the completion of which said Cen- 
tury Indemnity Company has executed an indem- 
nity bond.”’ 

Am I reading it correctly? A. Yes. 

Mr. Sherman: Offer into evidence as Defendant’s 
Exhibit B, your Honor. 

The Court: May I see it? 


(The exhibit referred to was passed to the 
Court. ) 
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The Court: It is admitted. 


(The document referred to was marked as 
Defendant’s Exhibit B, and received into evi- 
dence. ) 


The Court: Is this Mr. Waite’s signature appear- 
ing on there? [58] : 

The Witness: Yes, your Honor. 

The Court: Who is Mr. Waite? 

The Witness: He is the manager of the bond 
department of The Century Indemnity Company. 

The Court: In Los Angeles? 

The Witness: In Los Angeles. 

@. (By Mr. Sherman): Mrs. Cole, Defendant’s 
Exhibit B, these instructions to the bank, they were 
submitted to the bank, were they not, at the time 
the joint control account was opened ? 

A. Yes. 

Q. I now show you what has been marked De- 
fendant’s Exhibit C for identification, Mrs. Cole, 
and that is a power of attorney of The Century 
Indemnity Company? A. Yes. 

Q. And the power of attorney names you as an 
attorney in fact for The Century Indemnity Com- 
pany, does it not? A. Yes. 

@. And was this power of attorney submitted 
to the bank at the time the joint control account 
was opened ? A. I don’t remember. 

Q. You don’t remember ? A. No. [59] 

Mr. Sherman: Offer it into evidence as Defend- 
ant’s Exhibit C, your Honor. 
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The Court: Let me see it. 


(The exhibit referred to was passed to the 
Court. ) 


The Court: Any objection? 
Mr. Burford: No objection. 
The Court: Admitted. 


(The document referred to was marked as 
Defendant’s Exhibit C, and received in evi- 
dence. ) 


Q. (By Mr. Sherman): Mrs. Cole, I now hand 
you Plaintiff’s Exhibit 10 in evidence. That is the 
letter addressed to you by Mr. Oakes under date 
of March 23, 1954, which you have previously testi- 
fied about? A. Yes. 

@. This is the letter that was written to you 
at the time that there was difficulty in White- 
Ahlgren’s meeting of its schedule of work per- 
formance ? A. Yes. 

@. And this letter refers, does it not, to a con- 
ference held in the offices of the Marine Develop- 
ment Company at which offices of Marine Develop- 
ment were present officers of White-Ahlgren, and 
the letter states you were present as [60] attorney 
in fact for The Century Indemnity Company, does 
it not? A. Yes. 

Q. I now hand you, Mrs. Cole, that which has 
been marked Plaintiff’s Exhibit 24 for identification. 
That is a subordination agreement, is it not? 

A. Yes. 
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Q. Whereby Hertha A. Clausen subordinated 
any rights she had against White-Ahlgren for her 
loan to the rights of Century Indemnity Company? 

A. In the amount of $15,000, yes. 

@. And was that subordination agreement exe- 
cuted by you as attorney in fact for The Century 
Indemnity Company ? A. Yes. 

Mr. Sherman: Offer into evidence as Defend- 
ant’s Exhibit, your Honor. Our last exhibit in the 
pre-trial order is Exhibit T’, so, perhaps, this should 
follow. 

The Court: Well, it is marked No. 24 as a 
plaintiff’s exhibit, so it can go in under that num- 
ber. It doesn’t make any difference. 

Mr. Sherman: Very well. 

The Court: It is admitted in evidence. 


(The document referred to was marked as 
Plaintiff’s Exhibit No. 24, and received in 
evidence.) [61] 


Q. (By Mr. Sherman): As a matter of fact, 
Mrs. Cole, all of these documents show, do they 
not, that you acted for Century Indemnity Com- 
pany with reference to all your dealings with the 
White-Ahlgren Company, including the joint con- 
trol account? A. Yes. 

The Court: Did you negotiate and secure the 
execution of this Exhibit No. 24, this subordination 
agreement by Mrs. Clausen? 

The Witness: Yes, your Honor. 

The Court: You prepared it? 
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The Witness: It is a printed form. 

The Court: J mean, there is some typing in here. 

The Witness: Yes. She was in my office and I 
prepared it for her. 

The Court: You had it typed in and submitted 
to her for signature? 

The Witness: That is right, yes. 

Mr. Sherman: Would you mark this? 

The Clerk: Defendant’s Exhibit U, marked for 
identification. 


(The document referred to was marked as 
Defendant’s Exhibit U for identification.) [62] 


Q. (By Mr. Sherman): Mrs. Cole, I show you 
now that which has been marked Exhibit U for 
identification. That is a letter under date of Janu- 
ary 8, 1954, addressed to the White-Ahlgren Com- 
pany by yourself, is it not? 

A. I didn’t hear you; I am sorry. 

Mr. Sherman: Would you read the question? 


(Question read.) 


The Witness: Yes. 

The Court: Before you get onto that, in con- 
nection with this Exhibit No. 24, I notice that it 
is signed ‘‘Contractor,’’ and typed in ‘* White-Ahl- 
eren Company, Inc., W. T. Ahlgren, President,’’ 
which is typed underneath the signature, and 
‘‘Creditor,’’ and the signature Hertha A. Clausen, 
but over on the left side it says ‘*Witness,’’ and 
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the signature Hertha A. Clausen, and Secretary- 
Treasurer. 

Mr. Sherman: J will come to that in my ex- 
amination, if your Honor wishes to wait. 

The Court: We are here now. 

Why did she sign that as secretary and treasurer ? 
Was she secretary and treasurer of the White- 
Ahlgren Company, or how did you happen to write 
that in there? 

The Witness: On the 2nd day of December, 1953, 
when I went to the office of the White-Ahlgren Com- 
pany to bring the bond, I told them at that time 
that the application had to be [63] signed by a 
president and attested by the secretary. 

They had no secretary. I told them that they 
had to have one. So they appointed Mrs. Clausen 
as secretary-treasurer. 

The Court: Right then? 

The Witness: Right then. 

The Court: Did they fire her right then, or did 
she continue, or do you know? 

The Witness: I don’t know. 

The Court: There wasn’t any resolution of the 
Board of Directors? 

The Witness: ‘They claimed they had one. 

The Court: Very well. 

Q. (By Mr. Sherman): This letter, Mrs. Cole, 
dated January 8, 1954, that you have in your hands, 
that was written by you to the White-Ahlgren Com- 
pany, was it not? A. Yes. 

Q. And that letter refers, does it not, to things 
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that The Century Indemnity Company might re- 
quire you to do in connection with the joint control 
account ? 

A. May I have the time to read it, please? 

Q. Certainly. 

A. (Examining document): Yes. 

Mr. Sherman: Offer it into evidence as [64] De- 
fendant’s Exhibit U, your Honor. 

The Court: Let me see it. 


(The exhibit referred to was passed to the 
Court.) 


The Court: It is admitted. 


(The document referred to was marked as 
Defendant’s Exhibit U, and received in evi- 
dence. ) 


Q. (By Mr. Sherman): Now, Mrs. Cole, with 
reference to Mrs. Clausen’s appointment as secre- 
tary-treasurer of the White-Ahlgren Company, did 
I understand that that took place at the time that 
the bond was executed and the joint control account 
was opened ? 

A. I believe it was the same day, as far as I 
can remember. 

Q. Now, was the application for bond also 
executed at the same time? 

A. I don’t remember. An application was sub- 
mitted earlier when a Mr. Curtis was secretary of 
the company at that time, but I don’t know whether 


134 Century Indemmty Co. vs. 


(Testimony of Eva L. Cole.) 
I took another application as of the date of the 
bond. 

Q. Now, Mrs. Cole, I show you Plaintiff’s Eix- 
hibit 2 in evidence. 

That is the application for bond that you [65] pre- 


viously testified about, is 1t not? A. Yes. 

@. On Page 4 thereof, it is signed by Hertha 
Clausen as secretary, is it not? A. Yes. 

@. And the date of this bond is October 6, 1953, 
is 1t not? A. The application. 

Q. The application—pardon me—the date of this 
application is October 6, 1953? A. Yes. 


Q. Yet if Mrs. Clausen was not appointed sec- 
retary-treasurer until the date the bond was 
executed, was then not this application executed 
not on October 6, 1953, due at the time the bond 
was written in December of 1953? 

A. I don’t remember. 

Q@. As a matter of fact, Mrs. Cole, all of these 
papers, the bond, the subcontract and the applica- 
tion for bond, were all actually executed at the time 
the joint control account was opened, is that not 
correct ? 

The Court: All except the application, did you 
say? 

Mr. Sherman: No. I said all of them, the sub- 
contract, the bond and the application for bond were 
all actually executed in December when the joint — 
contro! account was opened. [66] 

@. Is that not correct? 

A. That is possible; I don’t remember. 
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Q. Now, Mrs. Cole, the subordination agreement 
that you testified about, Plaintiff’s Exhibit 24, was 
that not required by The Century Indemnity Com- 
pany ? A. Yes. 

Q. As a matter of fact Mrs. Clausen’s loan to 
the company in the amount of $15,000 went directly 
into the joint control account, did it not? 

A. Yes. 

Q. And Mr. Earl Grandy also made a loan to 


White-Ahlgren, did he not? A. Yes. 

Q. In the amount of $25,000? A. Yes. 

Q. And that also went into the joint control 
account, did it not? A. Yes. 


Q. At the time the joint control account was 
opened, the contractor, Marine Development Com- 
pany, also deposited $10,000 into the joint control 
account, did it not? A. Yes. 

Q. And that made up the balance of the original 
$25,000 deposited, did it not? A. Yes. [67] 

Q. Mrs. Clausen’s $15,000 and Marine Develop- 
ment’s $10,000 ? A. Yes. 

Q. And Marine Development’s $10,000 was an 
advance on the progress payment, 1s that correct? 

A. Yes. 

Q. Now before the joint control account was 
set up, did you discuss with Mr. Waite or Mr. Ahl- 
gren the source of the monies that were to be put 
into the joint control account? 

A. I don’t remember. 

The Court: You testified yesterday that you had 
discussed with them, one or the other, the proposi- 
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tion that they didn’t have sufficient assets to write 
the bond and that one of them came to your office 
and said he knew somebody who would loan them 
the money and they brought the woman in? 

The Witness: Yes. 

The Court: So then you must have discussed it. 

The Witness: I discussed the amount needed that 
the bonding company required, and then they asked 
me whether if someone loaned money. 

The Court: Then the answer to the last question 
should be changed, should it not? 

Read that last question. 


(Record read.) [68] 


The Witness: The source is what I don’t re- 
member about. 

The Court: Didn’t you testify that they brought 
Mrs. Clausen in, and she said she was going to loan 
them $15,000? 


The Witness: Not first, your Honor, I didn’t © 


know what the source was. I thought that is what 
counsel was referring to. 
The Court: What do you mean by the source? 


The Witness: He wanted to know—He asked me | 
where the source of the money came from. I didn’t — 


know. 
The Court: It came from Mrs. 
The Witness: Clausen and—— 
The Court: He isn’t asking you where Mrs. 
Clausen got it, he is asking you who it came from 


| 
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to go to White-Ahlgren, the source. It was Mrs. 
Clausen’s $15,000, wasn’t it? 

The Witness: Yes, and another $10,000 was 
supposed to be put in. I didn’t know the source 
of that one. 

The Court: You didn’t know that the Marine 
Development put it in? 

The Witness: Until the last minute I didn’t 
know. 

The Court: But you did know that Mrs. Clausen 
was going to put in $15,000? 

The Witness: I knew that. 

The Court: And you had discussed that with 
the officers of White-Ahlgren ? 

The Witness: Yes. [69] 

Q. (By Mr. Sherman): Mrs. Cole, I now hand 
you that which has been marked Defendant’s Ex- 
hibit A for identification. 

That purports to be a letter under date of No- 
vember 16, 1953, addressed to Marine Development, 
Inec., and signed by D. J. Waite, attorney in fact 
of The Century Indemnity Company, is it not? 

A. Yes. 

@. Have you ever seen this letter before? 

A. No, except I saw it when Mr. Deibert showed 
it to me. 

Q@. Have you ever seen this letter prior to the 
time that the joint control account was opened ? 

A. I don’t remember it. 

@. <As best you recall, did you or did you not 
see 1t? A. JI did not see it. 


138 Century Indemnity Co. vs. 


(Testimony of Eva L. Cole.) 

@. Did you ever discuss this letter or its con- 
tents with any member or officer of the White- 
Ahlgren Company before the joint control account 
was opened up? A. I don’t remember. 

Q. The best of your recollection is that you 
did not? 

A. I did not, as far as J can remember. 

Q. Now that letter requires the opening of a 
joint control account as a condition precedent to 
Century Indemnity [70] Company’s writing of the 
bond, does it not? A. Yes. 

Q. So this is a condition, the opening of the joint 
account is a condition, according to this letter be- 
fore Century will write the bond, is that correct? 

A. I think so; I am not sure. 

The Court: It calls for a conclusion, Counsel. 

Mr. Sherman: Yes. | 

I offer into evidence Defendant’s Exhibit A, your 
Honor. 

The Court: Any objection? 

Mr. Burford: No objection. 

The Court: It is admitted. 


(The document referred to was marked as 
Defendant’s Exhibit A, and received in evi- 
dence. ) 


Q. (By Mr. Sherman): Now, if I understood 
your testimony correctly, you did not know the 
Marine Development Company was to put in 
$10,000 into the joint control account until it was 
actually done? A. No. 
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Q. Is that correct? A. Correct. 

@. Do you know who deposited the initial [71] 
Marine Development $10,000 check into the joint 
control account? 

A. lt was brought to me the morning that the 
account was opened. 

Q. That was the first you knew about it? 

A. That is right, as far as I can remember. 

@. And you deposited it into the joint control 
account ? A. Yes. 

@. And thereafter did you deposit the checks 
of Marine Development Company into the joint 
control account? 

A. Most of those checks were mailed direct to 
the bank. 

@. Did you ever deposit any of them yourself? 

A. I believe once or twice they were handed to 
me and I mailed them to the bank, or took them 
to the bank, I don’t remember. 

Q. You are positive that you handled them once 
or twice? A. As far as I can remember, yes. 

Q. Now with reference to Plaintiff’s Exhibit 36, 
which are these checks which do not contain your 
countersignature, they covered a relatively short 
period of time, did they not, just a few weeks? 

I don’t remember. 

The first one is dated December 18, 1953? [72] 
Yes. 

And the last one is dated January 7, 1954? 
Yes. 

Now you testified, I believe, that you okayed 


OPOoPro> 
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those checks after you got the bank statement in 
February, is that correct? 

A. I don’t recall the date. 

Q. It first came to your attention after you got 


the bank statement in February? A. Yes. 
Q. That is when you first discussed it with Mr. 
Frazier, is that not correct? A. Yes. 


Q. Mrs. Cole, I now hand you Plaintiff’s Ex- 
hibit 25. This is the letter you testified about wherein 
after the matter came to your attention you ratified 
the issuance of these checks? 

A. (Examining exhibit): Yes. 

Q. Now that letter is dated January 15, 1954, 
is it not? A. Yes. 

Q. And that was before you got the bank state- 
ment in February, was it not? 

A. The letter was written after I had received 
the bank statement. [73] 

@. You mean the letter was backdated? 

A. No, sir. 

Q. Can you then tell us how the letter was dated 
January 15, 1954? 

A. Then I must have received the bank state- 
ment prior to that date. 

@. You received the bank statement prior to 
January 15, 1954? A. Yes. 

Q. For the month of January? 

A. That is what I had before me. That is the 
first inkling I had that checks were cashed without 
any countersignature. 

The Court: Well, here is a check dated January — 
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12th. It seems to be the latest one. Did you have 
some arrangement with the bank where you would 
get bi-monthly statements? 

The Witness: I don’t remember, your Honor, but 
I did get the bank statement prior to this letter. 

Q. (By Mr. Sherman): As a matter of fact, 
Mrs. Cole, isn’t it true that Mr. Waite discussed these 
checks with you before you got any bank statement 
at all? A. No, sir. 

Q@. Now in connection with these checks, Mrs. 
Cole, isn’t it true that you left trust account check- 
books with the [74] White-Ahlgren bookkeeper, 
Mrs. Higgins, to enable her to write checks on the 
trust account? 

A. I don’t understand your question. 

Mr. Sherman: Perhaps we can have the reporter 
repeat the question. 


(Question read.) 


The Court: You mean signed by Mrs. Cole in 
blank? 

Mr. Sherman: No. 

Q. Did you leave blank checkbooks, checkbooks 
on the trust account, did you leave such blank check- 
books with Mrs. Higgins, the White-Ahlgren book- 
keeper, in order to enable her to write out checks 
against the trust account? 

A. I didn’t leave them. There were more than 
one book and they only gave me one. 

Q. My question is whether you gave her any such 
ceheckbooks ? A. I did not. 


142 Century Indemmuty Co. vs. 


(Testimony of Eva L. Cole.) 

The Court: When you finally countersigned the 
checks, the practice was for her to draw the checks 
and send them to you? 

The Witness: That was the general practice. 

The Court: So she had to have possession of the 
checks ? 

The Witness: Yes, she had one checkbook and I 
had one also. [75] 

Q. (By Mr. Sherman): Now I believe you fur- 
ther testified in connection with the checks drawn 
on the trust account that any checks okayed by 
White-Ahlgren you automatically countersigned, is 
that correct ? A. Correct. 

@. You did not act in the way of approval or 
disapproval of any checks they wanted, if they 
okayed it you okayed it but they had to okay it first, 
is that correct? A. Yes. 

Mr. Sherman: May we have this marked De- 
fendant’s Exhibit V for identification, please. 


(The document referred to was marked as 
Defendant’s Exhibit V for identification. ) 


Q. Mrs. Cole, I now hand you what has been 
marked Defendant’s Exhibit V for identification. 
Those are checks Nos. 386 through 394 on the trust 
account in blank bearing only the signature of 
Albert C. White, is that correct? A. Yes. 

Q. Is it not a fact, Mrs. Cole, that these blank 
checks signed in blank by Albert C. White were 
given by him to you at your request so that you 
could write further checks against the trust account 
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without any further approval of the White-Ahlgren 
Company ? 

A. As I remember it, it was for the purpose of 
paying [76] off employees in a hurry when they 
needed some checks fast. I don’t remember these 
checks at all. 

@. When you say you don’t remember these 
checks at all, do you recall that you had these 
checks in your possession ? 

A. I don’t remember it. 

®. Well, then, how do you know what they were 
for? 

A. If they left me some checks it was for that 
purpose, as I remember it. 

@. You don’t remember whether they did or 
not, but if they did leave them you know why they 
left them, is that the idea? 

A. I don’t remember really. 

Q. Now as a matter of fact, if these checks were 
given to you in that form you would write checks 
without any further approval of the White-Ahlgren 
Company ? 

The Court: That is speculative, Counsel. 

Mr. Sherman: Very well, your Honor. 

We will offer them in evidence as Defendant’s 
Exhibit V. 

The Court: Admitted. 

By the way, there doesn’t appear to be any 
foundation laid for them. If there is no objection 
they may be admitted. I don’t know where they 
came from or is there any showing here as to where 
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they came from or how or why or when White 
sioned [77] them or who had them. 

Mr. Burford: If your Honor please, we haven’t 
seen these before. I have no objection to them being 
admitted with the condition that a foundation be 
laid by Mr. White when he testifies. 

Mr. Sherman: Very well, your Honor. 

The Court: The objection will be sustained at 
this time; there is no foundation laid. 

Q. (By Mr. Sherman): Now, Mrs. Cole, when 
you discussed these checks with Mr. White I be- 
heve you said—was it he who promised that the 
trust account would be reimbursed ? 

A. No, it was Mr. Ahlgren. 

Q. Mr. Ahlgren? A. Yes. 

@. But you were promised that the trust ac- 
count would be reimbursed, is that correct? 

A. Yes. 

Q. Now at that time the White-Ahlgren Com- 
pany 

The Court: The trust account? 

The Witness: Yes, your Honor. 

Mr. Sherman: Yes, your Honor. 

The Court: Well, the first account apparently 
was White-Ahleren Account No. 1. 

Mr. Sherman: That is the trust account, your 
Honor. [78] 

The Court: The name of it was White-Ahlgren 
Account No. 1. According to this letter of January 
15th, it states: 

“So as to eliminate such a future possibility, I 
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have suggested and recommended to White-Ahlgren 
Company, Inc., that they open in your bank a pay- 
roll account under the name of White-Ahlgren Trust 
Account No. 1, over which JI will have no con- 
ines * *”’ 

Now let me see the checks. I think they are on 
the White-Ahlgren account. 

Mr. Sherman: May I make an explanation? 

The Court: Are these Trust Account No. 1? 


(The exhibit referred to was passed to the 
Court. ) 


The Court: The exhibit here which you have pro- 
duced is not the one I had in mind. Where are the 
instructions to the bank? There is another docu- 
ment there, Mr. Clerk, that was handed up this 
morning, instructions to the bank or a power of at- 
torney. 

Mr. Sherman: I believe I can clarify that matter 
for the Court. 

The Court: Here it is. 

Mr. Sherman: The joint control account actually 
opened was known as the White-Ahlgren Trust Ac- 
count No. 1. All evidence so far has been pertain- 
ing to that joint control [79] account. 

The reference in the letter of January 15th by 
Mrs. Cole that another, a second and separate ac- 
eount be opened with that name, no evidence has 
been introduced as of this point that any such ac- 
count was ever opened, and therefore all references 
to date to White-Ahlgren Trust Account No. 1 per- 
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tains to the joint control account that was opened. 

This was a suggestion of Mrs. Cole’s in a letter 
in which she used the same appellation for an ac- 
count which she recommended, but there 1s no 
evidence so far that such a further account was ever 
opened. 

Your Honor will note that the letter itself refers, 
after the opening ‘‘Dear Mr. Frazier; re: White- 
Ahlgren Trust Account No. 1,’’ so the account was 
in existence at that time. 

The Court. Let me see the cards. 


(The exhibits referred to were passed to the 
Court. ) 


The Court: I see the White-Ahlgren Trust Ac- 
count No. 1, and this is the statements which show 
White-Ahlgren Trust Account No. 1. This is May 
of 1954. 

Mr. Sherman: I think your Honor will see from 
the opening sheet that it was opened December 
an ass 9 

The Court: Yes. Very well. 

Well, then, do you know whether or not as a 
matter [80] of fact White-Ahlgren Company opened 
another and separate account than the one which 
had theretofore been carried under the name of 
White-Ahleren Trust Account No. 1? 

The Witness: I don’t know. I asked that a pay- 
roll account be opened. 

The Court: Did they open a payroll account? 
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The Witness: No, they did not, as far as I 
know. I don’t know. 

Q. (By Mr. Sherman): They did, Mrs. Cole, 
though have their own company account? 

A. I didn’t know that. 

@. You wrote checks payable to the company, 
did you not? 

A. I made checks payable to that account, but 
I don’t know what they did with it. I don’t know 
if they opened an account or not. 

The Court: You made checks payable to what 
account ? 

Mr. Sherman: Made payable to White-Ahlgren 
Company, I believe she testified, your Honor. 

The Court: Are those checks going to come in 
evidence so that we can see without guessing who 
they were made to? 

Mr. Sherman: Well, I don’t know if plaintiff 
intends to introduce them or not. They have posses- 
sion of them. 

The Court: Very well. Go ahead. [81] 

Q. (By Mr. Sherman): Now, Mrs. Cole, at the 
time that the bond was written 1t was written in 
connection with this job at Camp Pendleton, was 
it not? A. Yes, sir. 

Q. Now at that time the White-Ahleren Com- 
pany, under the name of Wright-Ahlgren Company 
also had a job with Webb & Knapp at Claremont 
Gardens, did it not? 

A. I understood so. I don’t know for a fact. 

Q. Didn’t you write insurance for that job? 
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A. I don’t remember that I did. 

Q. You didn’t write the Workmen’s Compen- 
sation insurance for that job? 

A. I wrote Workmen’s Compensation after this 
job started and it covers all jobs, so I wouldn’t 
know which job it covered. 

Q. Didn’t you write Workmen’s Compensation 
for them before this Camp Pendleton job started? 

A. I don’t remember if I did. If I did, I don’t 
remember. 

Q. Isn’t it a fact, Mrs. Cole, that after the Camp 
Pendleton job started you entered into an agree- 
ment with the White-Ahlgren officers that monies 
in the joint control account could be used to pay 
the costs of the Webb & Knapp job? [82] 

oe, “Nor sik, 

Q. Wasn’t it the plan, Mrs. Cole, that in return 
for allowing the use of such monies to be drawn 
against the trust account, any amounts which 
Wright-Ahlgren received on the Webb & Knapp job 
were to go into the trust account to help pay the 
costs of the Camp Pendleton job? 

A. I don’t remember anything about that. 

Q. Is it your testimony that to the best of your 
recollection there was no such plan? 

A. There was no such plan. 

Mr. Sherman: May I have Defendant’s Ex- 
hibit J. 

(The exhibit referred to was passed to 
Counsel.) 
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Q. (By Mr. Sherman): Mrs. Cole, I show you 
a check which has been marked Defendant’s Ex- 
hibit J for identification. Now that is a check made 
payable to the Director of Internal Revenue in the 
amount of $10,397.71, under date of February 17, 


1954, is it not? A. Yes. 
@. And that check bears your signature as trus- 
tee, does it not? A. Yes. 


Q. Did you actually write this check out before 
signing 1t? 

A. I don’t remember that. It is possible. [83] 

@. The check is typewritten, is it not? 

A. Yes. 

@. Was it your practice when you wrote checks 
against the trust account to typewrite those checks ? 


A. I don’t remember. 

@. You did countersign the check anyway ? 
A. Yes, I did. 

Q. What was the purpose of the check? 
A. I don’t know. 

Q. 


You countersigned a check for $10,000 and 
you don’t know what it was for? 

A. They said they owed it to the Internal 
Revenue. 

Q. Did they say what they owed the Internal 
Revenue for? A. I understood it was taxes. 

Q. Taxes for what? 

A. I don’t know. I took their word for it. That 
was my agreement. They were supposed to approve 
the payment and I was supposed to countersign any 
check they presented to me if they approved it. 
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Q. So you countersigned this check for $10,000 
without knowing anything further about it other 
than it was for taxes, is that correct? 

A. Yes. 

Q. As a matter of fact, you knew this check 
went to pay [84] taxes owing on the Webb & Knapp 
job, did you not? A. I did not know. 

@. Asa matter of fact, wasn’t this check written 
in order to allow the job to continue and for White- 
Ahlgren to get its payment out of the Webb & 
Knapp job? A. I didn’t know that. 

Mr. Burford: I object to that, your Honor. It 
is speculative. 

Mr. Sherman: I am asking this witness if she 
knew. 

The Court: She said she did not know. 

@. (By Mr. Sherman): But you allowed a 
check to be drawn against the trust account for 
payment of taxes, that much you knew? 

A. Yes, sir. 

Q. I believe you further testified, did you not, 
that the only 

The Court: When this was presented to you for 
payment, was there any kind of a return with it, a 
government form, showing that it was for payroll 
tax, withholding tax, income tax, excise tax—I don’t 
know how many other kinds of taxes there are, but 
there are plenty of them. 


The Witness: Mr. White told me that they had — 
to have this money immediately to pay the taxes 


to the United States Government. 


ee 
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The Court: In connection with the job covered 
by your [85] bond or did he mention anything 
about that ? 

The Witness: He didn’t mention anything 
about it. 

The Court: He just said he had to have it im- 
mediately to pay taxes? 

The Witness: That is right. 

The Court: All right. 

Q. (By Mr. Sherman): Now, Mrs. Cole, I be- 
lieve you testified that the original plan with refer- 
ence to payment of payroll on the Camp Pendleton 
job was for you to receive from White-Ahlgren a 
payroll recap and you would then issue a check to 
them in the gross amount, is that correct? 

A. Yes. 

The Court: I think she testified that the custom 
was for her to telephone her and she would write 
the check and she would then send her a con- 
firmation. 

Mr. Sherman: In the gross amount. 

The Court: In the gross amount? 

The Witness: Yes, sir. 

Q. (By Mr. Sherman): As a matter of fact, 
didn’t that practice of issuing checks in the gross 
amount stop in January? 

A. I don’t remember the date, but it stopped. 

The Court: You testified yesterday that that 
continued until the latter part of March, then you 
signed individual [86] checks for the payroll. 
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The Witness: As I remember, it was in March. 

Q. (By Mr. Sherman): Isn’t it true, Mrs. Cole, 
that commencing in January the practice was 
ehanged and you issued checks only in the net 
amount to the payroll until you started individual 
checks in March? A. I don’t remember that. 

The Court: Net amount? By that you mean 
the net due each individual after deducting unem- 
ployment insurance, and so on? 

Mr. Sherman: Yes, your Honor. 

The Court: Or by that do you mean net indi- 
vidual checks as against gross payroll? 

Mr. Sherman: J mean, your Honor, checks after 
deducting the appropriate taxes, the actual checks 
which the individual employee received. 

The Court: Let us first find out when she started 
the practice of signing individual] checks, then find 
out what those checks were for. 

The Witness: As I remember it, it was in 
March. 

Q. (By Mr. Sherman): That you started sign- 
ing the individual checks? A. Yes. 

The Court: Now on those individual checks, did 
they have [87] anything up in the corner or on the 
back or a voucher with them that showed the gross | 
amount due, less withholding tax, less income tax, 
Social Security tax, and so on? 

The Witness: I never noticed it, your Honor. 

The Court: Were they big checks with a voucher 
at the bottom? You know what I mean. 
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The Witness: No, they were checks like those. 

The Court: They were checks this size (indi- 
eating ) ? 

The Witness: That is right. 

The Court: And when they submitted the list 
to you—I see these checks are in varying amounts, 
$64.71, $91.60, $73.60—when they submitted this 
itemized list of individual checks to whom the 
checks were drawn, did they have a tabulation there 
showing the total amount due the individual and 
the deductions which the employer is required to 
make? 

The Witness: On this recap they sent me was 
the net to the employee, and the taxes, withhold- 
ing and what not, and I sent them the money for 
the whole amount, not only for the net but also for 
the withholding and the unemployment and what 
have you. 

The Court: Everything? 

The Witness: Yes. 

The Court: Do you have one of those? 

Mr. Sherman: I was going to get one. 

The Court: Very well. [88] 

When you started issuing the individual checks 
as distinguished from the gross amount—— 

The Witness: That was, as I remember it, in 
March. 

The Court: But whenever it was that you did do 
so, before you issued those individual checks I take 
it that you had a list from them of the names of 
the persons to whom the money was due? 
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The Witness: Your Honor, the checks were all 
prepared when I arrived at their office. 

The Court: You would go to their office once 
a week? 

The Witness: I would go to their office once a 
week, to San Diego, and I would go for that 
purpose. 

The Court: Did they give you any list showing 
the amount, the gross amount and the deductions 
and the withholdings? 

The Witness: None whatsoever. 

The Court: So all you did was—they presented 
you checks and you just signed them? 

The Witness: Yes, sir. 

The Court: You don’t know whether the 
amounts you signed for included or did not include 
withholding taxes? 

The Witness: I wouldn’t know, your Honor. 

The Court: Did you ever have any auditor go 
down and go into their books to see the status of 
their accounts with the government on the with- 
holding and employment taxes and Social [89] Se- 
curity ? 

The Witness: I had asked them that an auditor 
be appointed. They had no CPA and they had 
asked me whether I knew of an auditor and, as 
I remember it, I talked with Mr. Waite about it 
and since there was a man we knew, both Mr. 
Waite and myself knew, that auditor was located 
in Laguna Beach, and I knew he was a responsible 
man, and so did Mr. Waite. 


\ 


| 
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We mentioned his name and suggested his name, 
but we didn’t recommend that they take him, we 
just happened to know the man, and they hired the 
man, Mr. Hoover, Rex Hoover, who is a public 
accountant. 

The Court: They hired him? 

The Witness: Yes. We had nothing to do with 
hiring him. 

The Court: When was that? 

The Witness: That was sometime, as I remember 
it, the latter part of March. 

The Court: Then did he send any report to you 
or, so far as you know, to anyone in The Century 
Indemnity Company showing the status of their 
books and accounts with relation to the amount of 
money that was due or owing or had been paid 
or was held on hand by them in connection with 
any of these taxes? 

The Witness: By the time Mr. Hoover went 
there the job was in trouble and it was out of my 
hands. 

The Court: I see. [90] 

Q. (By Mr. Sherman): Mrs. Cole, I hand you 
that which has been marked Defendant’s Exhibit 
W for identification. Now is that an example of the 
type of payroll recap that was furnished to you? 

A. Yes, sir. 

Q. J hand you that which has been marked De- 
fendant’s Exhibit X for identification. Is that an- 
other example of the type of payroll recap fur- 
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nished to you? A. Yes, sir. 

The Court: What date? 

Mr. Sherman: It is a payroll recap for the week 
ending January 18, 1954. That is Exhibit W, your 
Honor. 

Exhibit X is the payroll recap for the week end- 
ing January 25, 1954. 

The Court: Let me see them. 


(The exhibits referred to were passed to 
the Court.) 


The Court: You did receive these documents? 

The Witness: Yes, your Honor. 

The Court: Now when you received these was 
this during the period that you were issuing the 
eross checks? 

The Witness: Yes, your Honor. 

The Court: Very well. They are received in 
evidence. 


(The documents referred to were marked 
as [91] Defendant’s Exhibits W and X, re- 
spectively, and received in evidence.) 


Mr. Sherman: May they be returned to the 
witness, Mr. Clerk? 


(The exhibits referred to were passed to 
the witness. ) 


Q. (By Mr. Sherman): Mrs. Cole, would you 
look at Exhibit W, please, which is the payroll for 
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the week ending January 18, 1954. A. Yes. 
Q. On page 2 thereof under the column ‘‘Gross’”’ 
is the total figure, $4,966.41. Am I correct? 
A. Yes. 
@. And under the column ‘‘Deductions’’ is the 


figure $594.98. Am I correct. A. Yes. 
). And under the ‘‘Net figure’’ the total dollar 
figure $594.98. Am I correct? A. Yes. 


Q. Now with reference to the payroll for that 
week, the week ending January 18, 1954, did you 
issue a check in the amount of the gross, which is 
$4,966.41 or in the amount of the net, $4,371.71? 

A. Evidently I sent them the net on that week. 

@. You gave them only the net? [92] 

A. That particular week. 

@. The week of the 18th? A. Yes. 

@. Would you turn to Exhibit X, which is the 
payroll for the week ending January 25, 1954? 

A. Yes. 

@. Would you turn to the second page there and 
would you look at the figure under ‘‘Gross’’ and 
would you look at the figure under ‘‘Net’’? 

A, Yes. 

@. Tell us whether for that week’s payroll you 
issued a check in the amount of the gross or the 
amount of the net. A. JI don’t remember. 

Q. Do you note on the bottom thereof in hand- 
writing the words ‘‘Check No. 133 Paid 1-29-54’’? 

A. Yes. 

Q. Is that your handwriting? 

A. Yes, it 1s. 
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Q. Is it your testimony that Check No. 183 was 
the check issued to pay the payroll for that week? 

x, Wess 

The Court: What week is that? 

Mr. Sherman: January 20th. 

The Court: This White-Ahlgren Trust Account 
No. 1 doesn’t show any money going into that bank 
account during the [93] month of January. 

Mr. Sherman: Yes, it does. 

The Court: It shows $25,000 originally but on 
those dates it doesn’t show any money. 

Mr. Sherman: ‘That is correct, because the check 
would have cleared thereafter. But let me proceed 
in that fashion. 

The Court: Well, January 18th, it would have 
cleared before February 1st, would it not? 

Mr. Sherman: I have them identified for the 
Court, and may we establish it through the witness, 
your Honor? 

May we hand the witness, Mr. Clerk, Defendant’s 
ixhibits D and E for identification. 


(The exhibits referred to were passed to the 
witness. ) 


The Court: Is that another account? 

Mr. Sherman: Yes, that is the general account 
to which account the check was supposed to have 
been issued. 

The Court: Let me see it. 


(The exhibit referred to was passed to the 
Court. ) 
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Q. (By Mr. Sherman): Now, Mrs. Cole, would 
you please look at Exhibit D for identification. That 
shows that these are the bank ledger sheets of the 
White-Ahlgren Trust Account No. 1. The first page 
may be a little blurry but I think the balance of 
the [94] pages show it. Is that not correct? 

The Court: Well, that is what it was admitted 
in evidence for, as indicating whatever the first 
date is. 

Mr. Sherman: I don’t think they have been 
offered yet. They are still marked only for identi- 
fication. 

The Court: Very well. 

Q. (By Mr. Sherman): Now would you turn 
to the reverse of the first page, Mrs. Cole, the one 
that commences with the entry January 7, 754. Do 
you see that? A. Yes. 

Q. That shows that this is the White-Ahlgren 
Trust Account No. 1, does it not? A. Yes. 

Q. Now would you look, Mrs. Cole, on the first 
left-hand column under the date February 15, 1954. 


Do you find that? A. Yes. 
@. Next to that in the checks issued column do 
you find the figure $3,282.54? A. Yes. 


@. Would you please look at Exhibit W. Is that 
the exact amount of the net for the week ending 


_danuary 25th? A. W is 4,966. 
@. I mean the X rather than W. 
A. Yes. [95] 


@. That is the exact amount? 
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The Court: You mean they got it in the wrong 
eolumn ? 

Mr. Sherman: No, your Honor. This check 
cleared the bank on February 15, 1954. 

The Court: Let me see it. I don’t understand it. 


(The exhibit referred to was passed to the 
Court. ) 


The Court: Oh, it cleared it in February. 

Mr. Sherman: It cleared the trust account in 
February, February 15, 1954. 

Your Honor will bear in mind this was the pay- 
roll ending January 25th, which was paid after that 
week, and by the time it cleared the bank it was 
February 15th. 

I think I can tie this up by the other things I 
have in my mind. 

If your Honor will look under February 15, 1954, 
your Honor will see the amount of $3282.54 clearing 


the bank on that date, which is the exact amount — 


of the net for the payroll period ending January 
25, 1954. 

Q. Now, Mrs. Cole, would you please look at 
Exhibit E for identification. That is the bank ledger 
sheet of the White-Ahlgren Company account, is 
that not correct? A. Yes. 

Q. That was the White-Ahleren own account? 

A. Isuppose so. [96] 

Q. Would you look on page 5 and would you 
look in the deposit column under the date of Feb- 


ruary 15, 1954, is that not the amount of $3282.54? 
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A. February 15th? 

Q. Yes, in the deposit column, which is the third 
eolumn from the right-hand side. 

A. (Examining exhibit.) 

Mr. Sherman: Your Honor, apparently it didn’t 
come out on this photocopy and therefore at this 
time I would like to substitute for this photocopy 
Exhibit E the one I have been working from. 

The Court: Very well. 

Mr. Sherman: Your Honor will see under date 
of February 15, 1954, the deposit which I have 
eircled. 

The Court: Yes, I see it. 

In other words, the course of the check was out 
of the trust account into the 

Mr. Sherman: General account. 

The Court: general account. 

Mr. Sherman: And from which they were to dis- 
burse the wages, and my point to the witness is 

The Court: Did they, in fact, disburse the wages 
from that account? Is that your position ? 

Mr. Sherman: No. My point is that the amount 
transferred to these people was not the gross 
amount, including the amount [97] of taxes, as this 
witness has testified, but that commencing in Janu- 
ary it was changed to the transfer only of the net 
amount and the White-Ahlgren Company did not 
receive the taxes; it merely received the amount of 
salary less taxes, and this witness has testified that 
this wasn’t the practice and that the gross was paid 
until individaul checks were signed in March. 
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The Court: I am just inquiring. I suppose it 
will come out in the testimony. 

After this was done did White-Ahlgren draw the 
individual checks to the employee? 

Mr. Sherman: Yes, your Honor. 

The Court: Out of their general account? 

Mr. Sherman: Yes, your Honor. The books sc 
indicate. 

The Court: In other words, they ceased paying 
their employees out of the trust account? 

Mr. Sherman: But only for a few weeks, as I 
tried to bring out from the witness. 

The Court: She ceased at the end of January. 

Mr. Sherman: The beginning of January or for 
a few weeks it occurred, and then after that they 
paid directly to the White-Ahlgren Company who 
then paid their employees and my point at this 
time, your Honor, is that commencing in January 
the amounts transferred were not gross but net less 
the taxes. 

The Court: All right. And your contention is 
that that [98] continued for how long? 

Mr. Sherman: It continued until March when 
they commenced actually writing the individual 
checks at the job site. 

You see, your Honor, the procedure was in the 
beginning that they were to write the gross. Then 
this was changed in January and they merely trans- 
ferred the net. Then commencing in March there 
was no longer a transfer of funds to White-Ahlgren 
from which they were supposed to pay the employ- 
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ees, but commencing in March checks were issued 
directly against the trust account and countersigned 
directly at the job site by The Century trustee. 

The Court: Deductions being made from the in- 
dividual employee? 

Mr. Sherman: Yes. In other words, commencing 
in January, your Honor, the deductions did not 

The Court: Commencing in March when they 
paid the checks to the individual employee, and 
it was countersigned on the job by a representative 
of Century Indemnity, it is your contention that 
they paid only the net amount due that employee 
and withheld all of the taxes concerning which this 
claim is involved ? 

Mr. Sherman: That is correct. It is a further 
point that this procedure was also followed insofar 
as withholding the tax amounts as early as Janu- 
ary, that as early as January when [99] transfers 
were made to White-Ahlgren. 

The Court: JI understand that. 

Mr. Sherman: Very well. 

Q. Now, Mrs. Cole, does that refresh your recol- 
lection that you would issue net checks instead of 
gross checks? 

A. After they had drawn checks which were not 
countersigned by me apparently, that is what I did. 
I didn’t remember it, though. 

Q. Now you testified that this procedure was 
changed to drawing individual checks against the 
trust account at the job site in about March. 

A. As I remember it, yes. 
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Q. Didn’t that occur at the time that Mr. Oakes 
sent you this letter informing you of White-Ahl- 
gren’s default in the matter? 

A. I don’t remember the exact date. 

The Court: Well, in March, I understood a lit- 
tle while ago that things were taken out of your 
hands. 

The Witness: The latter part of March. 

The Court: In the latter part of March? 

The Witness: Yes, your Honor. 

The Court: By some officials of Century In- 
demnity and you had nothing more to do with the 
job or the disbursement of funds? 

The Witness: I had something to do until the 
whole job was [100] taken over by the legal depart- 
ment of Century Indemnity. I went there a couple 
of times. 

The Court: I mean about countersigning checks, 
and so on. 

The Witness: I did countersign a few checks 
after that. 

The Court: After they took it over? 

The Witness: Yes. 

The Court: All right. 

Q. (By Mr. Sherman): Now, Mrs. Cole, be- 
fore they took it over, this letter that Mr. Oakes sent 
you was sent to you, was it not? A. It was. 

Q. That was before they took it over. Now be- 
fore they took it over you started the practice of 
going down to the job site once a week and signing 
the individual payroll, countersigning the individ- 
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ual payroll checks? A. Yes. 

Q. Now my question is this: You commenced 
that practice of going down to the job site and sign- 
ing the individual payroll checks at about the same 
time that Mr. Oakes sent you the letter advising 
you that White-Ahlgren was behind in its work 
schedule ? A. Approximately. 

Q. Now is it my understanding that vour testi- 
mony is that after you commenced issuing individ- 
ual checks at the job [101] site no further payroll 
recaps were furnished to you? 

A. Yes, no further recaps were made to me. 

The Court: Let me get this clear again. 

After you received this letter, which is Exhibit 
10, a letter from Oakes & Horton, and which 
changes the schedule of the apparent completion 
dates of the work, you then changed the practice . 
which you had theretofore followed and went to 
San Diego each week ? 

The Witness: Yes, your Honor. 

The Court: You went on the job site and signed 
checks which had been prepared by the White- 
Ahlgren bookkeeper ? 

The Witness: Either at the job site or their 
office. 

The Court: One or the other? 

The Witness: Yes. 

The Court: You signed checks which had been 
prepared by the bookkeeper? 

The Witness: Yes, your Honor. 

The Court: And at that time, if I understand 
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you correctly, no schedule such as Exhibits W and 
X giving the individual names, the hours, the rate, 
the gross, the deductions and the net, were pre- 
sented to you? 

The Witness: As I remember it, none were pre- 
sented to me. 

The Court: Was any total amount given you, 
the total payroll? 

The Witness: No, I don’t recall of any. [102] 

The Court: How did you know that the money 
was going to these people? How did you know that 
there wasn’t a lot of phony names? 

The Witness: The purpose of the controller, as 
I pointed out yesterday, was purely to disburse the 
funds in accordance with the instructions of the 
contractor. They are supposed to present the cheek 
to me, Mrs. Clausen was satisfied that they were a 
eood risk, she was loaning the money, and as far 
as the bond is concerned the bonding company ex- 
pected White-Ahlgren to use their own funds to 
finance the job, not only the small amount of money 
that was deposited, they were supposed to finance 
the job to the extent of about $50,000 of their own 
money. | 
The Qlerk: Defendant’s Exhibit Y has been | 
marked for identification. | 


(The document referred to was marked as — 
Defendant’s Exhibit Y for identification.) 


Q. (By Mr. Sherman): Mrs. Cole, I now hand 
you that which has been marked Defendant’s Ex-_ 
| 
\ 
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hibit Y for identification. That purports, does it 
not, to be payroll recaps for the weeks ending re- 


spectively April 12, 1954? A. Yes. 
Q. April 19, 1954? A. Yes. [103] 
Q. And April 26, 1954? A. Yes. 
Q. Is that correct? A. Yes. 


@. And each of those payroll recaps are signed 
by an officer of the White-Ahlgren Company cer- 
tifying that that is the true and correct amount of 
payroll for the particular week, is that correct? 

A. Yes. 

@. Do each of those payroll sheets bear in the 
upper left-hand corner the name of Eva Cole? You 
ean take it apart, Mrs. Cole. 

A. (Examining exhibit.) Yes. 

@. And were not those payroll recap sheets fur- 
nished to you? 

A. I suppose so. I don’t remember. 

Q. Were they not furnished to you after you 
commenced the practice of signing individual checks 
at the job site? 

A. Possibly. I don’t remember them, though. 

Q@. You don’t remember them ? A. No. 

Mr. Sherman: At this time, your Honor, we 
would like to go back a little and offer into evi- 
dence Defendant’s Exhibits D and E, which are 
the bank ledger accounts of the two bank [104] ac- 
counts. 

The Court: They are admitted, as are W, X 
and Y. 

Mr. Sherman: Thank you, your Honor. 
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(The documents referred to were marked as 
Defendant’s Exhibits D, E, W, X and Y, re- 
spectively, and received in evidence.) 


The Court: Is this your writing up here? 

The Witness: No, it is not, your Honor. 

Q. (By Mr. Sherman): Now, Mrs. Cole, with 
reference to your dealings with the personnel or 
officers of the White-Ahlgren Company, is it not 
true that Hertha Clausen was appointed secretary- 
treasurer of the White-Ahlgren Company at your 
suggestion ? 

A. I don’t remember the exact conversation that 
took place. All I know is that I needed an applica- 
tion signed by a secretary and I asked them to ap- 
point someone, I didn’t care who it was. 

(). Didn’t you tell them, in substance, that they 
needed a secretary-treasurer and Hertha Clausen 
might as well be it? A. That is possible. 

@. You now say that is possible that you might 
have said that? 

A. I might have said that. I don’t remember. 

Q. irs. Cole, do you remember testifying at a 
deposition here held in Los Angeles on June 16, 
1959, at which your deposition was taken in this 
case? [105] A. Yes. 

Q. Do you recall testifying as follows: 


““Q. Then I take it at no time did you suggest © 


that she (meaning Mrs. Clausen) be made secretary- 
treasurer ? 
‘“A. Later on she was brought in and I told 
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them they needed a secretary-treasurer, but I didn’t 
suggest Mrs. Clausen to be secretary-treasurer.”’ 

Do you now say that you might have suggested it? 

A. I don’t remember it. 

Q. Can you definitely say now—— 

The Court: Counsel, let’s get on. What is the 
difference ? 

Mr. Sherman: I am merely trying to establish 
the witness’ testimony, your Honor. 

The Court: The long and short of it is that 
she doesn’t remember. She says she might have said 
it, she might not have said it, so if you have got 
some evidence that she did say it, let’s get on with 
that. 

Mr. Sherman: Very well. 

@. Now, Mr. Hoover came in as the auditor for 
the White-Ahlgren Company at about the time that 
Mr. Oakes sent you the letter we have discussed, 
Plaintiff’s Exhibit 10, is that correct? [106] 

A. I don’t remember the time. 

Q. Wasn’t it around the end of March and the 
beginning of April? A. I don’t reeall. 

Q. Now whose idea was it, Mrs. Cole, that Mr. 
Hoover come in as auditor for the White-Ahlgren 
Company ? 

A. Both Mr. White and Mr. Ahlgren needed an 
auditor and they asked me to recommend one, and 
I didn’t want to recommend anyone, and I discussed 
it with Mr. Waite, and since we knew Mr. Hoover 
was a good man we mentioned his name, but we 
didn’t recommend him one way or the other. 
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Q. Did Mr. Waite suggest Mr. Hoover to the 
White-Ahlgren people? 

He may have mentioned his name, yes. 
Mr. Waite at that time was the 
Manager of the bond department. 

manager of the bond department? 

Of Century Indemnity. 

Didn’t you indicate to either Mr. White or 
Mr. anes that Mr. Hoover was a man who had 
the approval and respect of the bonding company 
and he would be the man they should put on the 
job? A. J don’t remember that. 

Q. Now Mr. Robert Easton came in as an em- 
ployee of the White-Ahleren Company at about 
the same time, didn’t he? [107] 

A. I don’t remember. 

@. You don’t remember Mr. Easton? 

A. Mr. Easton was there but I don’t recall when 
he came in. 

@. Was Mr. Easton the cost analyst on the job 
for the payroll? A. I don’t know. 

Q. Wasn’t he brought in by Mr. Hoover? 

A. I think so, but I don’t know. 

Q. Did Mr. Hoover keep you advised as to the 
financial condition of White-Ahlgren after he be- 
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came auditor? 

A. As I remember it, he called me and told me 
that there seemed to be a shortage on the job. That 
is as far as I can remember. 

Q. And he offered you no further financial ad- 
vice as to what was going on, on the job? 


} 
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A. I don’t remember of any. 

Q. Did he advise you that they had underbid 
the contract and would come out short? 

A. He explained to me that there had been a 
wrong set of plans used to bid the job. 

Q. Did you tell anybody about that? 

A. I discussed it with Mr. Waite, I imagine. I 
don’t remember what I did. 

Q. Didn’t Mr. Hoover furnish you financial 
statements [108] that he made pertaining to White- 
Ahlgren Company after he became their auditor? 

A. I don’t remember that. 

Mr. Sherman: May this be marked as Defend- 
ant’s next In order. 

The Clerk: Defendant’s Exhibit Z. 


(The document referred to was marked as 
Defendant’s Exhibit Z for identification. ) 


Q. (By Mr. Sherman): Mrs. Cole, I show you 
that which has been marked Defendant’s Exhibit 
Z for identification. That purports to be a profit 
and loss statement for the period April 1, 1953, to 
March 31, 1954, of the White-Ahlgren Company, 
does it not? A. Apparently. 

@. As best you can recollect, did Mr. Hoover 
furnish this statement to you? 

A. I don’t remember having seen it before. 

Q. You kept in day-to-day touch with Mr. White 
or Mr. Ahlgren, did you not, concerning the prog- 
ress of the job? 

A. That is difficult to answer yes or no for the 
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reason that if I received a call from creditors then 
I would call them, sometimes as many as five e¢alls 
a day, and when I did, if I should receive a call, 
then I would relay the information to San Diego 
to the contractor’s firm. 

Q. The creditors would call you? [109] 

A. They would be referred to me by White- 
Ahlgren. When they were buying material the ma- 
terial houses wanted to make sure that they would 
get their money and they would be referred to me 
that the money would be paid, and since J had no 
advance information from the contractor, then Il 
would call the office and talk to whoever was there, 
usually Mrs. Higgins, and relay the telephone call 
~I had received. 

@. In other words, White-Ahlgren would tell 
these creditors that the decision as to whether or 
not they could pay for it or not was up to you? 

A. They didn’t say that. They said 

Mr. Burford: I object, your Honor. 

The Court: The objection is sustained. 

Q. (By Mr. Sherman): Mrs. Cole, didn’t you 
discuss with Mr. White how much yardage the 
White-Ahlgren Company poured each day on the 
Camp Pendleton job? 

The Court: When, Counsel? At the beginning, 
afterwards or when? 

Mr. Sherman: On a day-to-day basis while Mrs. 
Cole was acting as trustee. My question is, didn’t 
she on a day-to-day basis, every day or every other 
day, as a matter of practice speak to Mr. White 
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as to how much cement yardage they had poured on 
the Camp Pendleton job that day or the prior two 
days depending on the time? [110] 

The Witness: At the end of a month and a half 
or so, Mr. White would tell me he had so much 
money coming in and I would ask him how many 
yards he poured so I could arrive at what the esti- 
mate of the money would be. 

Q. (By Mr. Sherman): Didn’t you ever talk 
to him as many as five or six times a day concerning 
the progress of the job? 

A. When I would get calls from creditors I 
would. That wasn’t very often, maybe once or twice 
a week. 

@. Didn’t you talk to them almost every day ? 

A. Generally. 

Q@. What would you talk to them about every 
day ? 

A. Generally material that people would call 
me about. 

This happened every day? 

Almost all the time. 

And as many as five and six times a day? 
Only once or twice that happened. 
Wouldn’t you talk to them to find out how 
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| things were generally coming along? 


A. That is a matter of course. I do that all the 


_ time with all my clients. 


Q. And they would tell you how the job was 
progressing ? 
A. Yes, the routine matters with me. 
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Q. And that would include conversation as to 
how much cement yardage they poured? [111] 

A. Yes. I do that with everybody. 

Mr. Sherman: No further questions. 


ae * * 


The Court: Do you have any redirect? 

Mr. Burford: Would you like to have it now, 
your Honor, or would you rather have it after 
lunch ? 

The Court: Will it be extensive ? 

Mr. Burford: No, sir. 

The Court: We have ten minutes left. Did coun- 
sel want to take the recess now? 

Mr. Burford: Not me. I am ready to go. 

The Court: Very well. 

Myr. Burford: If your Honor please, I might 
state that a lot of the factual matter brought out 
on this cross-examination has, in effect, been stipu- 
lated to as to what the actual facts are. 


Redirect Examination 
By Mr. Burford: 


Q. Now, Mrs. Cole, going back to these payroll 
records just a minute, I think there was some mis- 
understanding in the question and the testimony as 
to the records, but you did start issuing a check 
originally which was made out to [112] White- 
Ahlgren Company, Inc., for the gross amount of 
the payroll as given you by telephone or as fur- 
nished you on these recaps subsequently sent to 
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you, which are similar to the ones in evidence now? 

A. Yes. 

The Court: Including the withholding? 

Mr. Burford: The original amount was the total 
amount. 

The Court: Including withholding? 

Mr. Burford: Including withholding. 

The Witness: It was at the beginning, your 
Honor. 

Q. (By Mr. Burford): And that was deposited 
in the White-Ahlgren account? 

A. Yes, as far as I know. 

@. Because it was written to White-Ahlgren? 

A. Yes. 

@. And we have the information as set forth 
showing the deposits and Exhibits D and E showing 
the drawing on the trust account and a deposit in 
the White-Ahlgren account, is that correct? 

A. Yes. 

Q. So the total amount went into the White-Ahl- 
gren general account? A. Yes. 

Q. That was an account which did not require 
the countersignature of any representative of Cen- 

tury Indemnity? [113] A. Yes. 
| @. So once that money was in that account they 
could use it for anything they saw fit? 

Mr. Sherman: I will object to that as argumen- 
tative and speculative as far as this witness is 
concerned. 

Mr. Burford: I will rephrase the question. 

Q. Onee that money was in the account it could 
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be drawn without the signature of a representative 
of Century Indemnity ? 

Mr. Sherman: That calls for a conclusion of 
this witness. 

The Court: Overruled. 

The Witness: Yes. 

Q. (By Mr. Burford): Now, Mrs. Cole, you 
further testified that you found that these checks 
were not being written on the general account at 
the first here but were being written on the trust 
account for the individual employees? 

A. Yes. 

@. Then when you found that out you wrote 
the letter to the bank and you discussed. it, which 
is Defendant’s Exhibit 

The Court: Well, it is the letter of January 
15th. 

Mr. Burford: That is the one, yes. 

@. Now after you found that out, that was Jan- 
uary 15th? A. Yes. [114] 

Q. Now the evidence is that for the payroll of 
January 18th, as I recall, you started writing net 
payroll checks ? A. Yes. 

Q. That is, it was one check? A. Yes. 


Q. Payable to White-Ahlgren but for the net 


amount of the payroll, that is, the gross payroll 
less taxes? A. Yes. 

Q. That amount, the money that you would oth- 
erwise have deducted from the employees’ pay when 
the individual payroll checks were written, stayed 
in the Trust Account No. 1, is that correct ? 
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A. Yes. 

Q. Which would have been under the joint 
control ?: A. Yes. 

Q. Now, Mrs. Cole, you testified you started 
writing individual payroll checks on or about the 
‘end of March? A. Sometime in March. 

Q. Do you now recall why you started that 
practice? 

A. Because in the weekly payroll check that I 
would send them some of the employees that had 
been paid all of that money were unable to cash 
their check. 

Mr. Sherman: Now, your Honor, I do feel this 
question and the answer that the witness is giving 
is purely hearsay, purely speculative as to what 
happened with these checks. [115] This witness has 
testified she had nothing to do with-the handing 
of these checks to these employees. She knows noth- 
ing further than the fact that she made out a check 
to White-Ahlgren. 

This is just trying to get in evidence through 
this witness that this witness does not properly 
possess. 

The Court: Well, I think the form of the ques- 
tion is calling for a conclusion of the witness on 
direct examination as to why she did this. She 
changed the practice, or somebody changed the 
practice, or rather I should say the practice was 
changed. 

The objection is sustained. 

Q. (By Mr. Burford): Mrs. Cole, were you 
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directed by anyone to change your practice with 
respect to the writing of these payroll checks? I 
am talking now about the ones which you wrote as 
one check to cover the entire payroll. 

A. I changed it myself. 

Q. That was your decision? 

A. Because I had to pay the same employees 
twice. 

Mr. Sherman: Your Honor, I will object and 
ask that the balance of the witness’ answer be 
stricken. 

The Court: Motion denied. 

The Witness: I had to pay the salary to the 
same employee twice for the same week because 
the banks wouldn’t honor their [116] checks, and 
they would call me. 

Mr. Sherman: Again, your Honor, I move to 
strike the witness’ answer as not responsive to the 
question, and as hearsay, speculative and a conclu- 
sion of the witness. 

The Court: Well, it is all that, but I am going 
to overrule the objection nevertheless. 

Q. (By Mr. Burford): If a payroll check, Mrs. 
Cole, were not honored by the bank, did the bank 
notify you of its failure to pay the check? 

A. Some employees called me that their checks 
were not being cashed, and the bank called me that 
checks were presented without any money for these 
employees, and I was notified, if I remember cor- 
rectly, by Mr. White that if these employees were 
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not paid immediately that the unions would fine 
them double the weekly salary. 

Since I had to pay the same men twice for the 
same week I felt that I should pay them by indi- 
vidual checks myself. 

Q. And that is when you started the practice? 

A. That is when I started, yes. 

Q. The testimony on cross-examination was that 
this practice started on or about the same time as 
you received this telephone call from Mr. Oakes? 

A. Somewhere around the same time. 

@. Was there any connection insofar as you 
know between [117] this letter and this practice 
with respect to payroll checks? 

A. None whatsoever. 

Q. Now, Mrs. Cole, just a few other questions 
here. I don’t want to unduly burden the Court with 
this, a lot of these facts have been stipulated to, but 
we have gotten, I think, some confusion into the 
record. 

With respect to the determination of the pay- 
ment of checks now, you would receive, if I under- 
stand your testimony correctly, a phone call from a 
material house or supplier and they would say that 
we have an order here for some materials? 

A. Yes. 

(). What did they say to you then? 

A. They would call up and find out whether I 
had money to pay them, that White-Ahlgren 
had informed them to contact me so they would 
be sure to get their money, and they would call me 
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to find out if they delivered material on the job 
site could I pay them. 

I said that it was up to the contractor, there is 
money in the account. 

Q. Then what would you do? 

A. Then I would call White-Ahlgren and relay 
the information to them, that such and such a party 
had called me regarding a bill for material on 
the job. 

@. What was the purpose of the phone eall? 

A. Purely to keep them informed that the peo- 
ple had [118] called me. 

Q. Then what happened ? 

A. They would either approve or, if it were not 
on the job, they would tell me it was not on this 
particular job, and if it was on this job they would 
send me a bill or tell me to pay it. 

Q. That is what I wanted to know. In other 
words, you would call them and ask them—— 

A. Oh, no. 

Q. You wouldn’t? 

A. They would call me. 

@. After the materialman would call you, you 
would then call Mr. White or Mr. Ahlgren? 

A. Yes. 

Q. Or some other representative ? 

A. Or Mrs. Higgins. 

Q. And find out whether this was a proper bill? 

A. I would relay the information. It was up to 
them to decide what to do with it. 

Q. Then they would tell you? 
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A. They would tell me. 

Q. Then you would act accordingly? 

A. That is right. 

Mr. Burford: Your Honor, at this time I have 
no further questions. [119] 

The Court: Very well. 


* * * 


Recross-Examination 
By Mr. Sherman: 


Q. Mrs. Cole, these materialmen, as I under- 
stand it, would call you because White-Ahlgren 
would tell them to call you to check, is that correct? 

A. Yes. 

@. Then you would tell the materialmen that 
the decision was not yours, but they should check 
with White-Ahlgren ? 

A. I would tell them—they wanted to know if 
there was money in a joint control] account to pay 
their bills—I would tell them there was money but 
it was up to White-Ahlgren to approve the bill. 

Q. And this went on, you said, all the time, that 
White-Ahlgren would tell them to call you and you 
would call White-Ahlgren ? A. Yes. 

The Court: Then you would call White-Ahlgren 
to tell them you got the call? 

The Witness: That is right. [120] 

Q. (By Mr. Sherman): Did you ever tell 
White-Ahlgren the decision is not mine, it is yours, 
don’t refer these people to me? 
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A. The reason for it, Mr. Sherman, is that ap- 
parently they couldn’t get credit and therefore by 
referring the material men to me they wanted to 
assure the materialmen that there was money in 
the joint control account. 

q). Now with regard to these checks that you 
would receive calls about, do you know why the 
individual employee or the banks at which these | 
checks were attempted to be cashed would call you, 
the trustee, instead of the employer of these men? 

A. They had already called the employer, as far 
as I know, and then they would call me because 
the employer was unable to take care of it. 

The Court: What he is trying to get at is how ~ 
did they know to call you? | 
The Witness: Because White-Ahlgren would 

tell them. 

Q. (By Mr. Sherman): Do you know that? 

A. The bank would tell me. 

Q. Are you guessing or do you know that White- 
Ahlgren did? A. The bank knew. 

Q. The bank knew but you don’t know how they 
knew? [121] 

A. I don’t know how they knew, but they 
called me. 

(). When you say you paid these men twice, as 
a matter of fact they would be paid once, the origi- 
na! check not having been honored and you having 
to write another check to cover the dishonored 
check ? 

A. I had paid the money to White-Ahlgren al- 
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ready, they used the money and then I had to pay 
the employee again. 

Q. Out of the trust account? 

A. Out of the trust account. 

Q. This was not taken into account at subse- 
quent payrolls that were submitted? 

A. That is right. 

Q. Weren’t these adjustments made in subse- 
quent payrolls? A. No, they were not. 

@. You are sure of that? 

A. As far as I know, they weren’t. 

@. But you had the payroll, didn’t you? 

A. I know, but the fact remains that it was up 
to them to let me know what had to be paid. 

@. These adjustments could have been made? 

A. They could have been made, but as far as I 
know they weren’t. [122] 


* * * 


DEMONT J. WAITE 
called as a witness on behalf of the plaintiff, having 
been first duly sworn, was examined and testified 
as follows: 


The Clerk: Will you state your name, please. 

The Witness: Demont, D-e-m-o-n-t, J. Waite, 
W-a-i-t-e. 

The Clerk: What is your address, please; 
business. 

The Witness: Now it is 3325 Wilshire Boule- 
vard, Los Angeles 5. 
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Direct Examination 
By Mr. Burford: 


Q. Mr. Waite, what is your present occupation? 

A. I am employed by the Glens Falls Insurance 
Company. 

Q. In 1953 and ’54 by whom were you employed? 

A. The Century Indemnity Company. 

Q. What was your position? [125] : 

A. I was manager of the bonding department. 

@. In that position as manager of the bonding 
department, did you normally receive applications 
for bonds? A. Yes. 

Q. Do you recall receiving application for a 
bond from White-Ahlgren Company ? 

A. Yes. 

Q. I show you Plaintiff’s Exhibit 2, which is 
an application for a bond. Is that the application 
you received ? A. Yes. 

@. When you receive an application for a bond 
at that time, Mr. Waite, when you received an ap- 
pleation for bond what was your normal procedure ? 

A. To investigate it, require information to be 
given to me that would permit us to write the bond 
applied for. 

Q. Did you follow that normal procedure in this 
application ? A. Yes, sir. 

@. What did you find when you pursued this 
procedure ? 
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A. Well, I don’t just exactly know what you 
are asking for. 

Q. Let me rephrase the question. 

Upon receipt of the application did you issue the 
bond immediately ? A. No, sir. [126] 

Q. What did you do? 

A. Made further inquiries, required further in- 
formation to be given to me. 

@. What sort of information? 

A. Oh, financial information, past experience, 
work on hand. 

@. After receiving that information did you 
then issue the bond? A. No, sir. 

@. What did you do then? 

A. Made further inquiries that ultimately did 
result in issuing the bond. I don’t follow your 
questioning. 

Q. Did you impose any requirements in connec- 
tion with the issuance of this bond? 

A. (Pause.) 

@. Strike the question. 

A. I don’t follow what you were getting at. 

@. Did you find that the application 

The Court: In the interest of saving time, I will 
permit you to lead the witness here to get to the 
point. 

Mr. Burford: Thank you, your Honor. 

Q@. Did you require any additional cash as a 
condition to issuing this bond ? 

A. Yes, sir. [127] 
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The Court: Why didn’t you issue the bond in 
the first place? 

The Witness: Because they didn’t have enough 
money to operate the job. 

Q. (By Mr. Burford): How much cash did you | 
require ? 

A. As I remember it, about $35,000. . 

Mr. Burford: May I have Defendant’s Exhibit | 
A, Mr. Stacey? 


(The exhibit referred to was passed to Coun- 
sel.) 


Q. (By Mr. Burford): Mr. Waite, I show you 
Defendant’s Exhibit A, a letter from you to Ma- 
rine Development, Inc., dated November 16, 1953, 
in regard to the bond. Can you state the circum- 
stances under which that letter was written? 

A. As I remember it, the Marine Development 
Company was under a time element here with the 
people in Texas who were to loan the money to 
operate this contract, and while I was not at that 
time satisfied with the information that had been 
given me to execute the contract or to authorize 
it to be executed, I told them, or I think they re- 
quired or asked if I would write them a letter. 

Q. Who is “‘they”’ now? 

A. The Marine Development Company—if I 
would write [128] them a letter to indicate upon 
what basis it would be that I would execute the bond 
and, as I remember it, this letter was then written. 

The Court: That is Exhibit 
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The Witness: A. 


(The exhibit referred to was passed to the 
Court. ) 


| Q. (By Mr. Burford): Now, Mr. Waite, in that 
letter you stated on behalf of the company that you 
would commit yourself to write a bond upon re- 
eeipt of $25,000 cash by White-Ahlgren and advance 
payment of $10,000 by Marine Development, which 
specific sum of money was to be deposited in a 
special bank account at White-Ahlgren Company, 
Inc., of which we as surety would have joint con- 
trol. 

Can you explain for the Court that requirement 
of joint control? 

A. It had been indicated to me that a person 
or several people were going to loan money to the 
White-Ahlgren Company, and it was on that basis 
that I agreed to write the letter—no, let me go back. 

When the money was to be loaned to the com- 
pany, it was given to me. 

Q. By ‘‘they,’’ who do you mean? 

A. By Mrs. Cole, that joint control would be 
exercised [129] over the money for the benefit of 
the people who were to put the money into the cor- 
poration, and knowing, of course, that that in itself 
would react to the benefit of the surety I incorpo- 
rated it in the letter as part of my requirement. 

But it was not an additional requirement of the 
company. 
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@. Do you know whether the $35,000 referred 
to was actually put into the company? 

A. No, sir; it was not. 

Q. Do you know how much was? 

A. $25,000—well, $15,000 was put into the com- 
pany and then Marine Development advanced the 
$10,000 to get the record straight. 

@. But $25,000 was put into the joint control 
account ? A. Yes. 

@. And the bond, of course, was issued ? 

A. That is right. 

Q. Now, Mr. Waite, I want to show you Plain- 
tiff’s Exhibit 10, which is a letter from Mr. Oakes, 
attorney for Marine Development Company in San 
Diego, dated March 23, 1954, addressed to Miss Eva 
L. Cole. 

Did you ever see that letter? A. Yes, sir. 

@. Under what circumstances did you see it? 

A. She handed it to me after having received it 
herself. 

Q. After she did that, what did you do? 

A. I immediately got in touch with Mr. Van 
Tassel, who 1s our attorney, and turned it over to 
him. 

Q. Now, Mr. Waite, I show you Plaintiff’s Ex- 
hibit 4-D, which is a signature card on the Security 
Trust and Savings Bank in San Diego, and this 
shows a signature purported to be yours as one of 
the trustees on that account. Is that correct? 

A. Yes. 

Q. This is dated June 11, 1954. 
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Did you ever have occasion, if you recall, to ex- 
ercise your authority to countersign any checks on 
this account? A. Yes, sir. 

®. Would you state briefly under what cireum- 
stances ? 

A. I went down on several occasions on a Fri- 
day afternoon to the job office at Camp Pendleton 
and countersigned the payroll checks. 

@. Did you ever have occasion to sign any other 
ehecks other than payroll checks? 

A. I really don’t recall. There may have been 
some small other ones. 

Q. Just what procedure, briefly, did you follow 
in [1381] countersigning these checks? 

A. The checks were all prepared when I got 
there in the early afternoon and I would be pre- 
sented with the checkbook and the list of names 
with amounts due on each and would compare them 
and countersign the checks. 

Q. Then what did you do with the checks after 
you countersigned them? 

A. Gave them to—either left the book there or 
gave them to the bookkeeper, or Mr. White or Mr. 
Ahlgren, either one of them who were there. 

The Court: When was this? 

The Witness: Every Friday afternoon that I 
went down, sir. 

What are you getting at? 

The Court: Several occasions on Friday. As T[ 
remember, we had a Mexican on the stand and we 
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asked him when last summer he did something, and 
he said about 4:00 o’clock. 

Now you said several occasions on Friday. What 
Friday, beginning when? 

The Witness: Very shortly after we received 
the Oakes’ letter and on occasions when Mr. Van 
Tassel would not be able to go down on a Friday 
I continued to go down. I don’t know how many 
times. It was until July or August. 

The Court: You did not begin until after the 
receipt of the Oakes’ letter? [132] 

The Witness: No, sir. 

The Court: At that time did Mrs. Cole then 
cease her activities in connection with signing? 

The Witness: It wasn’t immediately, but it was 
shortly after. 

The Court: Signing checks? 

The Witness: Yes, sir. 

Myr. Burford: This signature card, 4-D, your 
Honor, is dated June 11th of 1954, on which My. 
Waite appears as one of the trustees. 

The Court: It was prior to that letter, wasn’t it? 

What is the date of the Oakes’ letter? 

Mr. Burford: The Oakes’ letter is March 23rd. 

The Court: Were these occasions prior to June 
that you went down there? 

The Witness: JI can’t remember, sir. I would 
guess not now that he has brought out the date. 

The Court: The signature card was June—the 
previous one 

My. Burford: There is a statement attached to 
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Exhibit B which I referred to right here (indicat- 
ing to the Court). 

The Court: For signature of D. J. Waite, at- 
torney in fact, authority to sign for Century In- 
demnity Company, see resolution dated 12-2-53 and 
resolution filed 1-12-54. 

Mr. Burford: His signature doesn’t appear on 
the card [133] but we will assume from this that 
he was an authorized signator and for the purposes 
of the present case we will so stipulate. 

Mr. Sherman: May I say for the record that 
all assumptions of Counsel are his own? 

The Court: You mean you don’t want to stipu- 
late? 

Mr. Sherman: I don’t know, your Honor, that 
Mr. Waite was an authorized signatory if his name 
doesn’t appear on the card. 

The Court: I thought that is what you were try- 
ing to prove. 

Mr. Sherman: Pardon me. 

The Court: IJ thought that was what you were 
trying to prove, or one of the things you were try- 
ing to prove. 

Mr. Sherman: Not with reference to Mr. Waite 
alone. I think we can prove adequately that each 
and every one of the representatives who signed 
as trustees were connected with Century Indemnity 
Company. That doesn’t mean Mr. Waite was au- 
thorized to sign right away rather than later. That 
may be true, I don’t know, for purposes of stipula- 
tion and representing it to this Court as a fact. 
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Mr. Burford: Jf will certainly withdraw that. I 
was just trying to short cut. 

The Court: Let me see the exhibits again. 


(The exhibits referred to were passed to the 
Court.) [134] 


The Court: Have you got the original cards 
here? Mr. Sherman, have you got the original cards? 

Mr. Sherman: The original cards are in the 
possession of the bank. At the time we took a depo- 
sition of Mr. Frazier, the vice-president of the 
bank, this deposition is here and his testimony dis- 
closes that the copies we have been using are true 
photostatic copies of the bank’s originals. 

I believe the exact form in which the signature 
eard shows, your Honor, is the signature card on 
its face and then stapled to the front of it is what 
appears to be this insertion on the side which merely © 
is typed and stapled to the front of the signature © 
eard. I think that is the way the original actually | 
looks. 

The Court: There is another exhibit here which 
was directed to the bank concerning account number 
so and so. 

My. Sherman: Those were instructions to the 
bank, your Honor. I believe it is Defendant’s Ex- 
hibit B. 

(The exhibit referred to was passed to the 
Court.) 


The Court: Instructions to the bank. 
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Mr. Sherman: In which Mr. Waite’s name does 
appear as a party who should be authorized to sign 
but, apparently, the signature card does not contain 
his signature. It merely says for Mr. Waite to [135] 
sien. 

So I guess those are the facts and we can draw 
whatever conclusions we wish from them. 

The Court: This is dated December 2, 1953. 

Mr. Sherman: Yes, your Honor. 

The Court: I think I will take it as a fact from 
that, that Mr. Waite was authorized to sign after 
December 2, 1953. 

Mr. Burford: Yes, your Honor. 

Mr. Sherman: Very well. 

The Court: Proceed. 

Q. (By Mr. Burford): Mr. Waite, I believe 
you testified that pursuant to this authority to sign 
you did sign payroll checks on occasion and some 
other checks? A. Yes, sir. 

Q. Now, Mr. Waite, where did you sign these 
checks? 

A. In the job office at Camp Pendleton. 

Q@. While you were in the job office at Camp 
Pendleton, did you have any contact other than just 
seeing the men working on this job? 

A. No, sir; none whatever. 

@. Did you ever have any authority to hire or 
fire or set terms of employment? A. No, sir. 

Q. Did you ever attempt to exercise any such 
authority? [136] A. No, sir. 


194 Century Indemmuty Co. vs. 


(Testimony of Demont J. Waite.) 

Mr. Burford: If the Court please, that is all of 
our direct examination. | 

The Court: Cross-examine. 


Cross-Examination 
By Mr. Sherman: 


Q. Mr. Waite, to make sure that I understand 
you clearly, when they originally applied to you 
for a bond, you felt they were underfinanced and 
would not write the bond unless the extra cash was 
put up? A. That isaieht, 

Q. The original requirement with regard to extra 
cash was for them to put up $25,000 and Marine 
Development to advance $10,000? 

A. May I answer that other than yes or no? 

@. Let me put it this way: Is that what you in- 
dicated in this letter? A. Yes. 

@. Now, as a matter of fact, however, you did 
eventually authorize the issuance of the bond when 
only a total of $25,000 was put up? 

As Thateigernes ins 

Q. Only $15,000 cash to the company and Ma- 
rine Development’s $10,000? [137] 

A. Yes, sir. 

The Court: And you began to sign the checks 
after the $25,000 had long previously been spent? 

The Witness: I presume so. 

The Court: So it was your intention here that 
the trustee account would not be limited primarily 
to the expenditure of the $35,000? 
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The Witness: Oh, no. 

The Court: And it was your intention that all 
money expended by them on that job should go in 
a joint trust account? 

The Witness: Yes, sir. 

The Court: <A joint account? 

The Witness: Yes, sir. 

Q@. (By Mr. Sherman): Well, then, knowing 
that they were underfinanced and knowing that they 
had not even met your original requirements of 
deposit, didn’t you, as the bonding manager for 
your company insist, as indicated in this letter, that 
the funds to be expended on the job be subject to 
the control in part of your company ? 

A. No, sir. May I answer in my own words now 
to give you the story? 

The Court: You can explain your answer if you 
desire. 

The Witness: My original action was to turn 
the bond [138] down, and when Mrs. Cole as agent 
came to me with other plans and financing thoughts 
that were to be included then I went ahead and 
said, well, yes, maybe we can work it out on that 
basis. 

Q. (By Mr. Sherman): Regardless of whose 
idea originally it was—whether Mrs. Cole’s or 
yours—you did adopt this suggestion that you ac- 
quire a joint control before you would issue the 
bond. Is that correct? A. Yes, sir. 

Q. Asa matter of fact, is it not correct that you 
made known to the parties concerned that Century 
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would require a joint control account before the 
bond was written? A. Yes, sir. 

@. And that is what was told to the Marine ae 
velopment people. Is that correct? 

A. I presume so. 

@. Did you ever have any communication with 
the Marine Development Company people other 
than this letter? A. Well, that letter. 

Q. Concerning what you would require? 

A. I may have, but I don’t remember. I have 
met them. What was said at the time I do not re- 
member. 

Q. What would it be at variance with anything 
you said in this letter? [139] 

A. Iam sure it would not be at variance, no, sir. 

@. When you acted as trustee over the joint con- 
trol account were you countersigning checks on be- 
half of Century Indemnity, or somebody else? 

A. Century Indemnity Company. 

Q. Now, at the time when you would appear 
and countersign these checks at the jobsite, did 
anyone in White-Ahlgren Company furnish you 
with payroll recaps showing the amounts due the 
individual employees ? A. Yes, sir. 

@. And to the best of your recollection was this 
done on each oceasion you went down there? 

A. Yes, sir. 

Q. Now you learned, did you not, that Mr. Rex — 
Hoover had come to work as auditor for White-— 
Ahlgren after the Oakes’ letter of March 28rd? 

A. Yes. 
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Q. Prior to that time had you ever met Mr. 
Hoover ? A. No, sir. 

Mr. Sherman: No further questions. [140] 


x * x 


ALBERT C. WHITE 
called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 


The Clerk: State your name in full, please. 
The Witness: Albert C. White, W-h-i-t-e. 
The Clerk: Your address, please. 
The Witness: 5349 Rhea Avenue, Tarzana, Cali- 
fornia. 
Direct Examination 


By Mr. Burford: 


@. Mr. White, you are the White of White- 
Ahlgren, I take it? A, shies midi sii. 

Q. What is your present occupation, Mr. White? 

A. I am a salesman for a building material 
manufacturing concern. 

Q. Prior to that you were connected with White- 
Ahlgren? A. That is right, sir. 

Q. Between approximately what dates? 

A. I would say my first connection going down 
to San Diego and becoming connected with them 
started about October of 1953, I believe. 

Q. Just before the commencement of the work 
on this contract? A. That is right. 
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Q. And you were with them during this period? 

A. That is right. 

Q. What was your connection with the company 
during this contract? 

A. I was appointed the vice-president. That is 
what my business card said. 

Q. What were your actual duties briefly? [143] 

The Court: Were you an owner of the company? 

The Witness: No, sir. I didn’t own any part 
Ouaelite 

The Court: Were you a salaried employee? 

The Witness: A salaried man, yes, sir. 

The Court: Who owned it? 

The Witness: Well, there were some stockholders 
whom I am not acquainted with that were supposed 
to be the owners of the company. 

The Court: Who ran it? 

The Witness: Well, there was Mr. Walter Ahl- 
eren, was the president of it, and his brother was 
one of the stockholders, although I don’t believe 
he had any say in actually running the company. 
As far as running the company or directing the 
company, Mr. Ahlgren was the man _ responsible 
TOK It: 

The Court: In other words, you took your orders 
from Mr. Ahlgren? 

The Witness: That is right. 

Q. (By Mr. Burford): Who were you with be- 
fore that, Mr. White? 

A. I was with Consolidated Rock Products Com- 
pany here in Los Angeles. 
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@. Perhaps it would be helpful if you would just 
review very briefly what this work consisted of, 
this contract. 

A. It consisted of placing the concrete for [14+] 
the foundations, the footings or foundations, for 
this housing tract that Camp Pendleton was having 
built. It was still a concrete contract. We had noth- 
ing to do with any other part of the job other than 
placing the concrete. 

@. In connection with that work, what sort of 
materials did you acquire? 

A. Weused the materials to make concrete, rock, 
sand, cement. We used reinforcing steel wire, mesh 
for reinforcing, lumber for forming, nails—that is 
about the extent of it. 

@. About how many men did you have employed 
at any one time? 

A. I can’t really say. I don’t remember how 
many men were on the payroll at that time. 

Q. Mr. White, you countersigned with the trus- 
tee for Century Indemnity Company a number of 
checks. Were you familiar with how those payroll 
checks were handled? A. I believe so. 

Q. Beginning at the first of the contract, will 
you describe briefly how they were handled at that 
time ? 

A. At the beginning of the contract? 

Q. Yes. 

A. We were under joint control with Century 
Indemnity, with which we had a trustee. At that 
time, at the beginning of the job, it was Mrs. Cole. 
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One of the members of White-Ahlgren who were 
authorized to sign the check was supposed to [145] 
sign, and a check was to be countersigned by Mrs. 
Cole or someone with Century before the check was 
to be issued. 

@. Were you one of those so authorized ? 

A. I was; yes, sir. 

@. Now on the original payrolls, where did vou 
get the money for meeting the individual payrolls, 
the individual employees’ payroll that you recall? 

A. Will you state that again, sir? 

@. When you started out were individual pay- 
roll checks issued that were countersigned by the 
trustee ? 

A. Well, the first checks that were written, no, 
they weren’t. 

Q. How did that work? 

A. That come about through a misunderstanding — 
between—— : 

Q. First explain what happened. Tell the Court — 
what happened before you explain why. 

A. I think three, and possibly four, weeks of 
payroll checks for the employees on that job were 
written on the Trust Account No. 1 checks and 
issued by our office signed by myself and Mr. Ahl- 
eren. Is that what you mean? 

Q. Yes. In other words, a check for the payroll 
was written and countersigned by the trustee, de- 
posited in the White-Ahlgren Company, Inc., gen- © 
eral account, and then individual payroll checks 
were written, signed by you and Mr. Ahlgren, which 
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were drawn on Trust Account No. 1 rather [146] 
than the general account, is that a correct state- 
ment ? A. That is right. 

Q. Now you were going to explain. 

A. I was going to explain it being a mistake, 
starting off with the trustee account. I don’t believe 
anyone in our office at that time, and I am definitely 
sure I did not understand it, the mechanics of how 
the trustee account was to work. 

Now the checkbook was left in our office, and I 
am sure Mrs. Higgins, our office girl, understood 
that she was to make out our payroll checks on that 
particular checkbook which she did, and Mr. Ahl- 
gren and I both signed the checks. They were issued 
and honored at the bank. 

As I say, it was a mistake through purely our 
office not knowing that the Trust Account No. 1 
check was to be written and signed by Mrs. Cole 
and sent to us and we were to deposit it in our own 
bank account and write checks. 

It was corrected shortly after, I believe the third 
or fourth week—I am not sure how many weeks 
we continued that policy until it was corrected. 

Q. Now subsequently, as I understand it, in- 
dividual payroll checks were written to the indi- 
vidual employees on this Account No. 1, Trust Ac-- 
count No. 1? 

A. We are still talking about the first three or 
four weeks? 

Q. No, later, when individual checks were writ- 


202 Century Indemnity Co. vs. 


(Testimony of Albert C. White.) 
ten and [147] countersigned by the trustee payable 
to the individual employee. 

A. It was still on the Trust Account No. 1 
checks, | am sure. 

Q. How was that handled? First of all, where 
were the checks signed ? 

A. At our job office there at Camp Pendleton. 

@. Were you there upon occasion when they 
were signed ? 

A. Most of the time I was, yes. 

@. What was the procedure followed? 

A. The procedure was, our girl in the office, 
Mrs. Higgins, would make a payroll recap taken 
from the time cards that the various foremen would 
submit of the men they had on the job. 

She would compute the time, make a payroll 
recap, and it was presented to the representative 
of the trust account, or Century Indemnity, to who- 
ever it might be that came down to be the counter- 
signer. 

Q. Did you or any other authorized representa- 
tive of the company sign the checks also? 

A. Did I as a representative ? 

Q. Or another representative. 

A. Oh, yes. On many occasions I have signed 
for the company. 

Q. Did you check the payroll before you signed 
them ? 

A. Yes. It was a procedure that we followed, to 
check [148] the various names on the recap. 

Q. Well, now, Mr. White, I want to show you 
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Plaintiff’s Exhibit 10, which is the letter from Mr. 
Oakes to Mrs. Cole of March 23, 1954. 

A. (Hxamining exhibit.) Yes, sir. 

@. Were you aware that such a letter had been 
written ? A. Yes, sir. 

Q. Now following this letter of March 23rd, did 
you ever have occasion to meet with representatives 
of Marine Development, Inc., in connection with 
the status of the transaction? 

A. Prior to this development? 

Q@. No, after this letter, at any time—let me 
put it this way: 

Did you have any conferences with representa- 
tives of the Marine Development Company in con- 
nection with your performance under this contract? 

A. Yes; we have. 

Q. Do you know about when you had such first 
meeting ? 

A. No, I don’t remember the date of any meet- 
ing. As a matter of fact, our office and their office 
was about a hundred yards apart on the job site 
and occasionally we actually met with them right 
out on the job and discussed the job from day to 
day. 

Q. Did you ever discuss the substance of this 
letter? [149] For example, this letter is signed by 
you as vice-president of White-Ahlgren. 

A. I don’t remember having any discussion with 
them prior to that letter about the substance of the 
letter, no, sir. 

Q. Well, subsequent to this letter, Mr. White, 
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this letter refers to a default consisting mainly in 
the fact that White-Ahlgren Company, Inc., was 
approximately 75 units behind the construction rate 
called for in the subcontract. 

Now after this letter, which you signed, did you 
ever have any conference with any representative 
of Marine Development about your performance 
under the contract? 

A. I was present at a meeting in the Marine 
Development office when Mr. Van Tassel came down, 
when we discussed the substance of this letter in 
connection with Marine Development’s complaint 
that perhaps we weren’t getting out as much work 
as they thought we should. 

Q. Do you recall who was present at that con- 
ference, or some of the men there ? 

A. I was present, Mr. Van Tassel was present, 
Mr. Summers and Mr. Jackson of Marine Develop- 
ment. I don’t remember whether anyone else was 
present or not, sir. 

Q. What was the result of that conference, Mr. 
White, what action was taken as a result of that 
conference? 

A. I believe the outcome of it was—I wasn’t 
present at the latter conference between Mr. Van 
Tassel and Mr. Oakes— [150] but the result of it 
was we were allowed to proceed in the construction | 
at a slower rate, and I believe we at that time were 
on a monthly progress draw as far as monies were 
concerned, and I believe that it was agreed that we 
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could have a weekly progress draw if it would 
benefit us in any way. 

Q. Now, Mr. White, you were connected with 
this contract and performance all during this pe- 
riod until the contract was completed, were you not? 

A. That is right, sir. 

@. Other than for the acceleration of progress 
payments from a monthly to weekly basis and a 
rescheduling of your performance requirements, 
what other changes were made in the contract, if 
you know, in your method of performance? 

A. I don’t believe there was any other change 
made in the contract. If you mean that we changed 
our procedure entirely. 

Q. Did you do anything other than that? How 
did you perform, what did you do; did you con- 
tinue just as you had, or did you change it, or 
what? 

A. No; there wasn’t any change. We continued 
the job under the present procedure. 

Q. Who is ‘‘we’’? 

A. The White-Ahlgren Company. 

Q. Now after this conference, Mr. White, did 
you have occasion to have contact with Mr. Van 
Tassel representing The [151] Century Indemnity 
Company in connection with contract matters? 

A. Yes, I did. Mr. Van Tassel used to come 
down on Friday afternoons and countersign the 
checks and used to come down and go with us into 
the Marine Development office to draw our progres- 
sive check or progressive pay. 
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@. And he countersigned checks? 

A. Payroll checks, yes. 

Q. That would be what sort of checks? 

A. Our regular payroll checks and what ma- 
terials bills that we would have available. 

Q. In connection with the payment of material 
bills, explain how they were paid, if you will, for 
the benefit of the Court. 

A. Well, we would take the—— 

Q. Who is ‘‘we’’ now? 

A. Mr. Van Tassel, myself and Mr. Ahlgren, or 
whoever happened to be present in the office, would 
take the total amount of the materials bills that 
were due and go over them. I don’t believe we ever 
had the money to pay them all at one time, but we 
would take the most pressing ones and pay those, 
and I believe at times we tried to disburse a little 
money to one or more of the suppliers that seemed 
to need their money real bad, give them what we 
could, but we would discuss which were the more 
pressing bills to be paid and pay those first. [152] 

Q@. How did you arrive at the decision as to 
which were the most pressing bills? 

A. Well, I am not really sure, it has been quite 
a little while ago, but I Just imagine the same pro- 
cedure holds true today, the one that is on your 
back the most is the one you pay. 

The Court: The what? 

The Witness: The one that is giving you the 
move preference than any of the rest of them. 
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Q. (By Mr. Burford): Who determined which 
one that was? 

A. Well, that is a question, too, that is hard to 
answer. I think we would discuss it among our- 
selves and more or less all of us generally agree 
which bill was the most pressing. 

Q. Now, Mr. White, do you have any recollection 
of any discussion down at the job site in connection 
with the payment of any Federal payroll taxes? 

A. Yes, J remember talking to Mr. Van Tassel 
about it. I don’t remember the date, no, sir. 

@. Do you remember what sort of taxes you 
were talking about? 

A. I don’t know whether it was the third or the 
fourth quarter taxes, but it was one of the quarter 
taxes that was due. 

Q. What was the substance of that [153] dis- 
cussion ? 

A. Well, in my discussion with Mr. Van Tassel 
about that at that time, if my memory serves me 
right, the fact that we didn’t have the money to 
pay it, there wasn’t sufficient funds in our account 
to pay it. 

Q. That was the substance of the discussion ? 

A. Yes. 

Q. Now, Mr. White, who had the authority to 
hire and fire the men working on this subcontract ? 

A. There was a number of us, Mr. Ahlgren, 
John Ray, his brother, Bill, myself, Mr. Ahlgren’s 
brother, George Ahlgren. 

Q. Were they all employees of the White-Ahl- 


208 Century Indemnity Co. vs. 


(Testimony of Albert C. White.) 
gren Company? A. That is right. 

Q. Did anyone else have any such authority 
other than employees of White-Ahlgren ? 

A. Actually not any authority, no, sir. 

Q. Do you know of any instances in which a 
representative of The Century Indemnity Company 
exercised such authority ? 

A. Not directly, no, sir. 

q. What do you mean by that? 

A. In the last part of the job, I would say the 
last month or six weeks of it, Marine Develop- 


ment 

(). I am referring now only to Century. 

Mr. Sherman: I believe the witness should have 
an opportunity to explain. 

The Witness: Well, let me say this: I don’t be- 
lieve [154] that they ever actually fired anybody 
directly, no, sir. 

Q@. (By Mr. Burford): Who is ‘‘they’’ now? 

A. I am talking about Century Indemnity. 

Q. Go ahead with your explanation. I thought 
maybe you misunderstood my question. 

A. I was going to explain a situation that hap- 
pened down there in the latter part of the job which, 
as I say, the superintendent that we had running 
the job, Marine Development, decided that they 
didn’t like his procedure, they didn’t like the way 
he was running the job, and they called myself and 
Mr. Van Tassel in for a conference on it, and, of 
course—I may be getting this story ahead of what. 
you have in mind. 
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@. No; that is all right. 

A. It was along about the time that they kept 
wanting to call us to fault, and Mr. Summers then 
gave us more or less an ultimatum. 

Q. Who is Mr. Summers? 

A. Mr. Summers is one of the owners of Marine 
Development, Inc. 

They wanted to put a man in by the name of 
Jones into Mr. Ray’s spot as the superintendent, 
and make him accountable only to Marine Develop- 
ment general project manager, Mr. Frank Jackson 
which, as I say, they more or less held the club 
over our heads of a default and left us no [155] 
other alternative than to make that decision, for 
which Mr. Van T’'assel and myself had to go outside 
where Mr. Ray and Mr. Ahligren were waiting for 
us, and Mr. Van Tassel explained the situation to 
them of what we would have to do. 

That is what I mean when I say ‘‘indirectly.’’ 

The Court: In other words, he relayed—— 

The Witness: What Mr. Summers gave us as an 
ultimatum. 

The Court: ———what Mr. Summers told you? 

The Witness: Yes, sir. 

Q. (By Mr. Burford): That was actually the 
requirement of Marine Development, Inc. ? 

A. They did require us to do that. 

Q. And that was done? A. Yes, six. 

Q. Do you know whether Marine Development 
ever declared a default under this contract? 

A. Not to my knowledge, they never declared us. 
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We were never served with a default. I am not 
sure that you have to be served with some kind of 
a default paper, some legal paper. 

Q. You did complete the contract after comply- 
ing with Marine Development’s requirements to 
which you have just testified, is that correct? 

A. Yes, sir. [156] 

Mr. Burford: No further questions. 


% % * 


Cross-Eixamination 
By Mr. Sherman: 


Q. Mr. White, I show you Defendant’s Exhibit 
A in evidence, a letter by D. J. Waite addressed to 
Marine Development, Inc., under date of November 
16, 1953. 

Have you ever seen that letter before? 

A. Yes, sir; I have. 

@. Where did you first see it? 

A. I believe Mrs. Cole gave me that letter in her 


_Q. Was this before the bond was written? 

A. Yes, sir. 

Q. Was this at a time when you were attempt- 
ing to determine under what conditions the bond 
would be written? A. That is right. 

Q. Did you discuss the contents of the letter 
with Mrs. Cole at that time? 

A. Yes; I am sure we did. Actually this letter 
was grounds, if we met the conditions here was 
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whether or not we [157] got the bond. I am sure 
I did discuss it with Mrs. Cole. 

@. The discussion with her were were the condi- 
tions set forth in the letter? Acme esrisian 

@. In your discussions with Mrs. Cole did she 
indicate to you that Century Indemnity would re- 
quire a joint control account? 

A. I believe Mrs. Cole’s statement to me, if I 
remember correctly, is that by having joint contrel 
we would probably have a better chance of getting 
Mr. Waite to okay the bond, or we would have a 
better chance of getting a bond if we had joint con- 
trol. 

@. That was the first discussion ? 

A. In our first discussion, yes. 

Q. It was after that first discussion that you saw 
this letter, is that correct, after you found out what 
the bonding company had in mind, is that correct? 

A. Yes. This letter came after our discussion. 

Q. At that time you discussed with Mrs. Cole, 
did you not, what the bonding company would re- 
quire as indicated in the letter? 

A. As indicated by the letter, yes, sir. 

@. And was it your understanding at that time 
from your conversation with Mrs. Cole that as per 
the letter the bonding company would require the 
joint control account? [158] 

Mr. Burford: If the Court please, I assume that 
this is supposed to be cross-examination, none of 
this being covered on direct. 
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The Court: I suppose. I don’t know what differ- 
ence it makes with this witness. 

Mr. Sherman: Your Honor, I think we have the 
witness here and it 1s proper cross-examination. 

The Court: Is there any doubt but what The 
Century Indemnity Company wanted joint control 
of this account? 

Mr. Sherman: Mrs. Cole testified she has never 
seen that letter. 

The Court: I mean on the part of the plaintiff 
here. Is there any question but what Century In- 
demnity wanted to and did have joint control of 
this account ? 

Mr. Burford: We have stipulated that there was 
joint control. 

The Court: Then why cross-examine him on it? 

Mr. Sherman: Very well, your Honor. 

Q. Was it your understanding at that time, Mr. 
White, that all money from the Marine Develop- 
ment job at Camp Pendleton was to go into the 
trust account ? A. That is right. 

Q. Was it also your understanding that the 
money Mrs. Clausen was putting up would also go 
into the trust account? 

A. That is right. [159] 

@. At the time that the bond was written, Mr. 
White, under the name of Wright-Ahlgren your 
company was performing a job for Webb & Knapp? 

A. I don’t think the bond was written under the 
name of Wright. 
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The Court: It says your company was perform- 
ing 

Mr. Sherman: Performing a job under Wright. 

The Court: That assumes a fact not in evidence. 

Mr. Sherman: I am asking the witness whether 
or not at the time the bond was written your com- 
pany—— 

The Court: That is it, what company? 

Mr. Sherman: The White-Ahlgren Company. 

The Court: Yes? 

Mr. Sherman: Under the name of Wright-Ahl- 
gren was performing a job for Webb & Knapp at 
Claremont Gardens. 

The Witness: That is right. 

Q. (By Mr. Sherman): Now with the exception 
of a payment on December 15, 1953, from the Webb 
& Knapp people, to your knowledge did White- 
Ahlgren get paid any monies from the Webb & 
Knapp job after the Camp Pendleton job [160] 
started ? 


* * * 


The Court: He wants to know whether or not 
after December 15th the White-Ahlgren Company 
received any money from the [162] Webb & Knapp 
contract at Claremont Gardens? 

The Witness: We didn’t. The company didn’t 
receive any money, no. T'here was money due, if 
that is what you mean. 

Q. (By Mr. Sherman): But you didn’t receive 
any ? A. We didn’t receive any, no, sir. 
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Q. Were there any other jobs being performed 
by your company at the time the Camp Pendleton 
job was being performed from which you could 
have received money ? A. No, ‘six. 

@. So then the Camp Pendleton job was the only 
job from which you were actually receiving money? 

A. That is right, sir. 

@. And all of those monies, I believe you testi- 
fied, were required to go into the joint control? 

A. Into the joint control account. 

@. Was it also a requirement that all disburse- 


ments from the trust account required a counter- © 


signature of Century Indemnity? 
A. Yes, sir. 


Q. Mr. White, I now show you Defendant’s Ex- 


hibit V for identification, which purport to be 
checks on the White-Ahlgren Trust Account in 
blank except for your signature. Have you seen 
those before? A. Yes, sir. [163] 

Q. Is that your signature on those blanks? 

A. Yes; it ls. 

Q. What did you do with them after you so 
signed them? 

A. I signed these in Mrs. Cole’s office and the 
object of this was when bills occurred on the job 
and were sent to her for payment, she could use 
these checks to pay these bills, and with my already 
signing them I wouldn’t have to drive up from San 
Diego and she wouldn’t have to come back down to 
San Diego to sign these checks. 


Robert A. Riddell, ete. 215 


(Testimony of Albert C. White.) 

The Court: Do you know whether she did do 
that on any occasion ? 

The Witness: IJ am sure she did. 

q. (By Mr. Sherman): Did you give those to 
her ? me es lane. 

Mr. Sherman: I offer them into evidence as De- 
fendant’s Exhibit V, your Honor. 

The Court: Admitted. 


(The documents referred to were marked as 
Defendant’s Exhibit V and received in evi- 
dence. ) 


Q. (By Mr. Sherman): Now going to the time 
when The Century representative would come down 
to the job site every Friday to countersign the pay- 
roll checks, do you recall whether or not [164] pay- 
roll recaps were furnished to Mrs. Cole during 
those occasions when she appeared at the job site? 

A. Yes, she would have the payroll recaps. 

@. And she also was furnished payroll recaps 
before that procedure was instituted ? 

A. Yes, before they started coming down to our 
job office to sign them. Our office mailed payroll 
recaps to Mrs. Cole’s office. 

@. And you would also furnish Mr. Van Tassel 
with such payroll recaps when he would come down 
on the job? Ae ihiateissmaeht. 

@. That was the manner in which they were able 
to check as to what was due and the amount of the 
eheck he had written to the employees, is that cor- 
rect? A. That is correct. 

Q@. Now you testified with reference to a discus- 
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sion you had with Mr. Van Tassel concerning pay- 
ment of payroll taxes. 

Was that, as best you recall, at a time when Mrs. 
Higgins presented to Mr. Van Tassel a check for 
his countersignature on the payment of such taxes? 

A. I believe it was, yes. 

@. And at the same time did she submit a quar- 
terly return to Mr. Van Tassel for his approval? 

A. Now whether she submitted a quarterly re- 
turn made up or not, I don’t know. [165] 

Q. I believe you further testified that at that 
time there wasn’t enough money in the trust account 
to pay the taxes, is that correct? 

A. That is right. 


| 


Q. Had you up to that time been paying sup- : 


pliers? A. Yes; as far as we could. 
(. And you had been paying payroll? 
A. That is right. 
Q. And other items? A. That is right. 


Q. And the shortage in the account was because . 


of these items which you paid? 

The Court: That calls for a conclusion of the 
witness. 

Mr. Sherman: Very well. 

The Court: The shortage in the account was be- 
cause there wasn’t enough money in the account? 

Mr. Sherman: I am trying to determine why 
there wasn’t enough money, your Honor. 

Q. Now you also testified concerning conversa- 
tions you had had with Mr. Van Tassel and Mrs. 
Cole concerning which suppliers to pay. In whose 


———— A  _ ———— 
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lap, if I may use that term, if you understand it, 
did the ultimate decision lie as to whether or not a 
particular supplier would be paid, yourself or the 
representative of Century Indemnity Company ? 

Mr. Burford: Isn’t that also a conclusion, your 
Honor? [166] 

Mr. Sherman: I think, your Honor, this goes 
to the question of how was the procedure carried 
out. 

The Court: The objection will be sustained. 

@. (By Mr. Sherman): Now with respect to 
these checks that you testified about, which were 
written without the countersignature, your book- 
keeper, Irene Higgins, did have checkbooks of the 
trust account, blank checkbooks of the trust account, 
did she not? 

The Court: You are referring now to this series 
of checks signed when the job was first commenced ? 

Mr. Sherman: I am referring to that period, 
your Honor. 

The Court: Yes. 

Q. (By Mr. Sherman): She did have blank 
eheckbooks ? A. Yes. 

Q. Checks on the trust account? 

A. She had the trust account checkbook there. 

Q. Were they given to her by Mrs. Cole? 

A. I am going on the assumption that she did, 
she had them, and I am sure Mrs. Cole would prob- 
ably have to give them to her. 

Q. Did you give them to her? A. No. 
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The Court: Do you know whether she got them 
from Mrs. Cole or the bank? [167] 

The Witness: J am sure she had picked them up 
from Mrs. Cole. Mrs. Cole had left the checkbook 
there. 

Q. (By Mr. Sherman): What were the cir- 
cumstances under which you first discussed the writ- 
ing of these checks with Mrs. Cole, did she call you 
or did you eall her? 

A. No; Iam sure that I called Mrs. Cole. 

The Court: ‘‘These check’’? 

Mr. Sherman: Yes, your Honor. 

The Court: What are ‘‘these checks’’? 

Mr. Sherman: You are correct, your Honor. The 
checks, Plaintiff’s Exhibit 36, I believe, which did 
not contain any countersignature. 

Q. You were saying? 

A. I am sure I called Mrs. Cole’s attention to 
the fact after I had noticed what we were doing, in 
going back over and discussing it, if my memory 
of the mechanics of the Trust Account No. 1 is cor- 
rect, and why the checks were made that way, the 
more I thought about it the more I knew we were 
wrong, there was a mistake made, the payroll was 
not supposed to be made on that particular check- 
book. 


I called Mrs. Cole on the phone from our office — 


in San Diego and called her attention to it, that I 
personally thought a mistake had been made, that 


the checks weren’t supposed to be made on that — 


particular check. [168] 
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@. Did she at that time indicate to you that she 
knew about it? 

A. No; I believe that was Mrs. Cole’s first 
knowledge that it was being done that way. 

(). Now with reference to the officers and em- 
ployees of White-Ahlgren, and who they were to 
be, did Mrs. Cole select Mrs. Clausen as secretary- 
treasurer of the White-Ahlgren Company ? 

The Court: That calls for a conclusion of the 
witness, Counsel. 

Mr. Sherman: JI will rephrase it then, your 
Honor. 

@. Were you present at any time when Mrs. 
Cole stated in your presence to Mrs. Clausen, in 
words or substance as follows: You people need a 
secretary-treasurer and Mrs. Clausen might as well 
be it? 

A. Yes, I was present. I can’t swear under oath 
that that was the exact words, but we did some- 
one to sign as secretary and treasurer at that time, 
and she turned to Mrs. Clausen then and said, ‘‘ Will 
you sign as secretary and treasurer?”’ 

Q. Did you ever have a discussion with Mr. 
Waite concerning the hiring or Mrs. Hoover as the 
auditor for White-Ahlgren ? 

A. Not to my knowledge. I don’t remember talk- 
ing to Mr. Waite about Mr. Hoover. [169] 

Q. Did you ever discuss it with Mrs. Cole? 

A. No. 

Q. Did she suggest that White-Ahlgren hire Mr. 
Hoover ? 
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A. Mrs. Cole discussed Mr. Hoover with me one 
time. She started by saying we needed a good audi- 
tor, which was true, we did one, and she recom- 
mended Mr. Hoover. 

Now, how Mr. Hoover got hired by our organi- 
zation, I can’t truthfully answer you that question 
because I didn’t hire him. 

@. Did Mr. Hoover come upon the scene after 
the Marine Development people had brought you 
in for discussion pertaining to the rate of progress 
you were making on the job? 

Mr. Burford: If the Court please, I don’t par- 
ticularly object to this but—— 

The Court: That is far afield from the direct 
examination. Objection sustained. 


Mr. Sherman: May J, for the purpose of that — 


question and some others, adopt this witness as my 
own, your Honor? 

The Court: Better make up your mind. Let us 
not flop around. If you are through with cross-ex- 


amination and want to call him on direct, you can © 


now call him as your direct witness. 

Mr. Sherman: I will continue with the cross- 
examination and then pick up with such other ques- 
tions as the Court feels I have no right to ask him 
now on cross. [170] 

The Court: Very well. 

Q. (By Mr. Sherman): Now you testified, Mr. 
White, concerning the manner under which John 
Ray left the employ of the White-Ahlgren Com- 
pany, and I believe you stated that the Marine De- 
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velopment people called Mr. Van Tassel as well as 
yourself into their office to discuss this matter. 

A. Yes. I am not sure exactly how we were 
called in. I know it was pertaining to, I presume 
this letter of Mr. Oakes, or something similar to 
it, concerning the work. I don’t remember whether 
they called Mr. Van 'T'asse] and myself for a meet- 
ing specifically for that, or if we were in on some 
other discussion, but this came up. I am sure Mr. 
Van ‘T'assel was asked to be in the meeting the same 
as I was. 

Q. In discussing the matter with you, did they 
all talk directly to Mr. Van ‘T'assel or was all the 
conversation directed to you? 

Mr. Burford: I will object to that, your Honor. 

Mr. Sherman: ‘This is cross-examination of a 
matter brought up on direct, your Honor. 

The Court: It calls for his conclusion whether 
the conversation was directed to him. 

The Witness: I would answer this, I think it 
was directed to both of us from time to time. [171] 

Q. (By Mr. Sherman): Well, after you left 
that meeting, Mr. White, did you then see Mr. Ray? 

A. Yes, we did. Mr. Ray and Mr. Ahleren were 
waiting for us outside, and after this particular 
ultimation, shall we say, was given to us by the Ma- 
rine Development officials, I believe we asked them 
—I think Mr. Van Tassel asked them—for a short 
recess so we could go out and discuss it with Mr. 
Ray and Mr. Ahigren. 

When we went out Mr. Van Tassel discussed their 
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ultimatum with them and under what conditions 
they would go along with. 

Q. Who was it who told Mr. Ray that he would 
have to leave? 

A. Well, I think Mr. Van Tassel explained it 
to both Mr. Ray and Mr. Ahlgren. 

@. Well, Mr. Ray at that time was working for 
White-Ahlgren, was he not? A. Yes, he was. 

@. And after he was advised of how Marine 
Development felt about his continuance of services, 
who was it who told him that under the circum- 
stances, or whatever the conversation may be, but 
who was it that eventually told him, you will have 
to leave? 

A. Well, I will answer it this way: I think Mr. 
Van Tassel because that was the understanding of 
the conditions that [172] Marine Development gave 
us, that we would have to go along with. 

Q. Did you tell him he would have to leave? 

A. I don’t recall telling him personally he would 
have to leave, no, sir. 

Q. Did Mr. Ahlgren tell him? 

A. Iam not sure that I heard a discussion be- 
tween Mr. Ahlgren and Mr. Ray. 

The Court: When did he leave, right at that in- 
stant ? 

The Witness: He left, I think, that day, or he 
left the following morning. 

Mr. Sherman: Now, with the Court’s permission, 
if T may, I would lke to ask this witness some ques- 
tions on direct examination. 
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The Court: Very well. You will call him on 
direct. 
ALBERT C. WHITE 
called as a witness by and on behalf of the defend- 
ant, having been previously duly sworn, was ex- 
amined and testified as follows: 


Direct Examination 
By Mr. Sherman: 


Q. About when did Mr. Robert Easton come to 
_ work for White-Ahlgren Company? [173] 

A. Mr. Easton came down, I believe, either the 
latter part of March or the first of April, if my 
memory serves me correct. 

The Court: Who was Easton now? 

The Witness: He was field bookkeeper or job 
bookkeeper up on the job, or cost account man. 

Q. (By Mr. Sherman): When did he come on 
the job in relation to Mr. Hoover? 

A. I believe he came after Mr. Hoover. 

Q. Do you know the circumstances under which 
Mr. Easton was hired by White-Ahlgren ? 

A. No, I don’t. I believe Mr. Hoover was in- 
strumental in bringing Mr. Easton into the office. 
The particulars of it I am not familiar with. 

Q. Now during the time that Mrs. Cole was act- 
ing as trustee of the joint control account, did you 
have any discussions with her concerning the daily 
progress of the job? A. Yes, I did. 

@. What would you discuss in such discussions ? 
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A. In discussing the daily progress of the job 
with Mrs. Cole, it was how many yards of concrete 
had been placed, how many units had been poured, 
or finished, as far as the conerete work was con- 
cerned. 

@. Did you discuss with her the number of men 
used on [174] the job? 

A. I believe a time or two we did, yes, sir. 

@. Now you are familiar, I believe, with the let- 


ter of March 23rd which Mr. Oakes wrote, the let- — 


ter concerning White-Ahlgren falling behind on the 
job? A. Yes, sir. 


Q. Would you please explain to the Court what — 


brought that about, what the difficulty was? 
A. The difficulty that necessitated Mr. Oakes 
writing that letter is a question that is debatable 


in this respect, I would say between a developer — 


and a subcontractor. They felt that we weren’t 
pouring as many units as we actually should pour 
per day. They felt that we were falling behind on 
our contract and that we were on the verge of de- 
fault. 

Q. Did you ever make a determination that the 
job had been underbid ? 

A. Had we ever made a determination ? 

Q. Did you ever make a determination that the 
job had been underbid ? A. Qh, yes, sir. 

Q. When was that determination made? 

A. Along about the middle of February, I be- 
lieve. | 

Q. What was the nature of the determination? 
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I mean, what took place that led you to the con- 
clusion that that job had been underbid? [175] 

A. All the garage elements that went with these 
units, they were 10-car garages—— 

The Court: 10-car? 

The Witness: 10-car garages, yes, sir. 

On the plans that were sent in here to the Weeks 
Engineering Company, Inc., who handled all the 
estimating, material estimating, it showed that the 
garages and driveways to the garages were to be 
in asphalt construction, but the set of plans that 
we were given by Marine Development to build the 
job by showed the driveways and the garage slabs 
in concrete, which meant that we poured 2,100 yards 
of concrete, plus the labor, plus the extra materials 
that went with it, for which we did not draw any 
money for. 

The Court: You mean for each unit or for the 
total job? 

The Witness: The total job, sir. I believe our 
estimates showed we had poured in addition 2,100 
yards of concrete that we did not draw money for. 

Q. (By Mr. Sherman): So if you stuck to your 
original contract price you would come out short? 

A. That we would have come out short? 

Q. Yes. 

A. That I couldn’t answer you truthfully. 

The Court: You did come out short? [176] 

The Witness: Yes, we did, very short. 

Q. (By Mr. Sherman): Did you communicate 
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to any representative of Century Indemnity your 
determination in this regard? 

A. I don’t believe I follow you, Mr. Sherman. 

Q. Did you tell anybody who was acting for 
Century Indemnity Company about this? 

A. About this shortage? 

(). Yes, sir. 

A. Oh, yes. We notified Mrs. Cole immediately 
upon determining that we were short. 

Q. Then this Oakes letter thing broke, is that 
correct ? 

A. Well, that came after our determination that 
we were short on the bid, yes. 

Q. It was after all of that had taken place that 
slgning individual payrolls at the job site com- 
menced ? 

A. No. The part of signing the checks on the job 
site came shortly, as a matter of fact, the next pay- 
roll period, the next weekly period after these 
checks here were started, which necessitated Mrs. 
Cole—— 

@. ‘These checks were in January. 

A. Well, then, if my memory serves me correct, 
she came down then for the very next payroll pe- 
riod, [ am sure, and started the countersigning on 
the job site. 

Q. Does it refresh your recollection at all as to 
whether [177] or not before she did that she paid 
net instead of gross and then started countersigning 
at the job site, does that refresh your recollection 
at all? 
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A. I don’t remember whether or not we drew 
on the net or the gross side from the very begin- 
ning. | am not sure. I don’t remember. 

@. It was after all that happened that Mr. Van 
Tassel first appeared on the job, is that correct ? 

A. Yes; that is true. 

Mr. Sherman: May we have this assignment 
dated May 28, 1954, marked Plaintiff’s Exhibit 27 
for identification ? 

The Court: Is that the same number it has in the 
pretrial order? 

Mr. Sherman: That is correct, your Honor. 

The Court: It will be so marked. 


(The document referred to was marked as 
Plaintiff’s Exhibit No. 27 for identification. ) 


The Court: I think it is in evidence. 

Mr. Sherman: No, it is not, your Honor. 

@. Mr. White, I hand you that which has been 
marked Plaintiff’s Exhibit 27 for identification and 
I ask you if you recognize that? 

A. Yes; I recognize it. 

Q. Would you please tell the Court what that 
is? [178] 

A. This job was the Crevette Construction Com- 
pany, we always referred to it as the Webb & Knapp 
job; I knew they had another name but it slipped 
my mind, so it is Crevette when we speak of Webb 
& Knapp. 

Prior to my going into the organization down 
there they had a contract with Crevette Construc- 
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tion Company and it was near completion when I 
came on the scene. 

They had a system of holding back a 10% re- 
tention clause, and then when the Webb & Knapp 
job was completed, or shall we say as near comple- 
tion as we can get to be able to draw some of this 
money, we had certain monies coming under the 
10% retention clause for which we signed over our 
rights to The Century Indemnity Company to go 
into their funds to supplement anything perhaps 
they had paid out. 

Q. That is an assignment of White-Ahlgren’s 
rights to receive any further payment? 

A. That is right. 

Q. Did that assignment take place after Cen- 
tury’s representatives were informed about the un- 
derbidding ? 

A. Yes, it was. This is dated August 19th. It 
would have to be after that date. 

Q. May or August? 

A. This says here on or about August [179] 
19th. 


* % % 


@. Did you have a conversation with Mr. Van 
Tassel in which he told you that whatever income 
from any source White-Ahlgren was going to get 
they would have to transfer it over to Century? 

A. I had a discussion with Mr. Van Tassel and 
Mr. Waite both along those lines after we realized 
that we were going to have to draw on Century 


: 


Robert A. Riddell, ete. 229 


(Testimony of Albert C. White.) 

Indemnity to pay the bills. I think they both 
pointed out to me at that time that whatever income, 
whatever profits or whatever source of revenue or 
collateral we had naturally would have to go to 
them in payment for what we had drawn on. 

The Court: Did Century Indemnity advance 
money to complete the job? 

The Witness: Yes, sir; they did. 

The Court: How much? 

The Witness: I am not sure of the amount, sir. 

Mr. Burford: That is stipulated to, your [183] 
Honor. 

The Court: It is a thousand dollars? 

Mr. Burford: It was $119,000. The thousand 
dollars was the amount that was paid to complete 
the last payroll. 

Mr. Sherman: They paid, I think, material- 
men’s bills and then the last payroll. 

@. Did you ever promise Mr. Van Tassel or any 
other member of Century Indemnity Company that 
you, meaning White-Ahlgren, would pay the Fed- 
eral taxes? 

A. No, I don’t ever recall making that state- 
ment. 

@. Did you ever tell Mr. Van Tassel or any 
member of The Century Indemnity Company that 
you were going to get extra money from Marine 
Development for these cement slabs that you laid 
and would pay the taxes from that? 

A. No, sir, I never told them we were going 
to get any money, although we had discussed it a 
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lot of times as a mere hope that it might be pos- 
sible, but we never made any promises with that 
in mind, that we knew we were going to draw that 
money. 

Q. Was Mr. Van Tassel present in these con- 
versations concerning this hope? 

A. Yes, he was. Mr. Van Tassel was present with 
myself in a meeting with Mr. Fritz Hahn and their 
attorney at one time concerning these slabs. 

Mr. Sherman: No further questions, your [184] 


Honor. 
* + ¥ 


Cross-Examination 
By Mr. Burford: 


Q. Mr. White, my cross-examination will be 
quite brief at this point. 

I want to direct your attention to the question 
of the discharge of Mr. Ray. 

Now as I understand what you testified to, there 
was a meeting with Marine Development where Ma- 
rine Development insisted that Mr. Ray be sup- 
planted by another man who would be directly 
accountable to Marine Development. 

A. That is right. 

Mr. Sherman: JI will object to this question on 
the ground that this is something that was raised 
on direct, this 1s not something that we raised on 
our direct of this witness. This is presumably cross- 
examination of the matters raised on direct. 
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If the government is to be held to a strict line 
on that I believe it is only proper to hold plaintiff 
to such a line, too. He is merely re-going over mat- 
ters he raised on direct. 

The Court: He hasn’t asked a question yet. He 
is just reciting his understanding of what the wit- 
ness testified to. 

Mr. Sherman: But that is pertaining to the 
topic that he raised. 

The Court: Maybe his question will relate to 
some new [185] matter. 

Mr. Sherman: Very well. 

Mr. Burford: Well, your Honor, it does relate 
to the clarification of the statement of the witness 
with respect to who told Mr. Ray that he would 
leave. 

Mr. Sherman: Then my objection stands. 

The Court: The objection is overruled. Ask 
your question. 

@. (By Mr. Burford): Mr. White, when Mr. 
Van Tassel came out of the Marine Development 
office you testified that he discussed this ultimatum 
of Marine Development with Mr. Ahlgren and Mr. 
Ray was present, is that correct? 

A. That is right. 

@. Was any conclusion reached in connection 
with that discussion ? 

Mr. Sherman: I will object to the form of the 
question, your Honor. 

The Court: It calls for a conclusion. 
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Q. (By Mr. Burford): What was the result 
of that discussion ? 

A. Well, the result of the discussion was the 
fact that Mr. Ray would no longer be there and 
Mr. Jones, I guess his name is, would have to take 
his place. 

The Court: Did Mr. Jones take his place the 
next day? [186] 

The Witness: I believe it was the very next 
morning Mr. Jones was brought in. 

Q. (By Mr. Burford): To your knowledge did 
Mr. Van Tassel have any right to hire or fire em- 
ployees of White-Ahlgren ? 

Mr. Sherman: Now I will object to that, your 
Honor. It calls for a conclusion of this witness. We 
have had testimony as to what was done. Now this 
question is saying did he have the right to do what 
he did. I don’t believe that is proper. 

hiv, Burford: We have testimony, your Honor, 
as to what happened, but we haven’t quite cleared 
up what was done, as J understand it. 

The Court: Your question here is whether or 
not this witness has any knowledge of whether or 
not Mr. Van Tassel had the right. 

Mr. Burford: Yes. 

The Court: Overruled. 

Do you know whether or not he had the right ? 

The Witness: Whether Mr. Van Tassel had the 
right to hire or fire? 

The Court: ‘To hire or fire any person. 
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The Witness: No, Mr. Van Tassel didn’t have 
the right to hire and fire. [187] 

Q. (By Mr. Burford): Did Mr. Ahlgren, to 
your knowledge, have the right? 

A. Yes, Mr. Ahlgren had the right. 

@. And he was present at that time? 

A. Yes, that is right. 

Mr. Burford: May I have a brief moment, your 
Honor ? 

(Conference between counsel. ) 


Mr. Burford: No further questions, your Honor. 
Mr. Sherman: No further questions. 
The Court: This witness is excused. [188] 


* * * 


BURTON A. VAN TASSEL 
a witness called by and on behalf of the plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 


The Clerk: State your name in full, please. 

The Witness: Burton A. Van Tassel; V-a-n 
T-a-s-s-e-]. 

The Clerk: Your address, please, business. 

The Witness: 900 Wilshire Boulevard. 

The Court: And your first name? 

The Witness: Burton, B-u-r-t-o-n. [192] 


Direct Examination 
By Mr. Burford: 


@. Mr. Van Tassel, you are an attorney here in 
Los Angeles? ee fam: 
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Q. Are you a member of a firm? A. Yes. 

@. What is that? 

A. Nicholas, Kolliner & Van Tassel. 

Q. Mr. Van Tassel, directing your attention to 
the end of 1953 and during 1954, was The Century 
Indemnity Company at that time one of your 
clients ? A. Yes. 

@. You are familiar, of course, with the contract 
here in issue between Marine Development and 
White-Ahlgren ? Aelita: 

Q. Will you state for the Court approximately 
when that contract and the surety bond between the 
subcontractor and Century Indemnity first came to 
your attention ? 

A. About March 30, 1954. 

@. Under what circumstances did this come to 
your attention ? 

A. On that date, as I recall, Eva Cole, Mr. D. J. 
Waite and Albert C. White came to my office 

Q. Why did they come? [193] 

Mr. Sherman: I will object to that, your Honor. 
That calls for a conclusion of this witness. 

The Court: Objection sustained. 

Q. (By Mr. Burford): What happened when 
they came? 

A. ‘They showed to me a letter that was writ- 
ten—— 

The Court: Who was this that came to you now? 

The Witness: That was Eva Cole, D. J. Waite 
and Albert C. White. 

The Court: Now let me get again in my mind, 
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J was making some catch-up notes, your relation- 
ship to this matter. You are a lawyer? 

The Witness: I am a lawyer. 

The Court: You are counsel for whom? 

The Witness: For The Century Indemnity Com- 
pany, the plaintiff here. 

The Court: For The Century Indemnity Com- 
pany ? 

The Witness: Yes. 

The Court: Very well. 

The Witness: At the time they arrived they 
showed to me a letter addressed to Eva Cole writ- 
ten by Robert Oakes, an attorney in San Diego. 

Q. (By Mr. Burford): Mr. Van Tassel, I show 
you Plaintiff’s Exhibit 10, on the letterhead of 
Oakes & Horton. Is this the letter to [194] which 
you refer? A. It is. 

@. What discussion took place at that confer- 
ence ? 

A. Well, at that time they informed me that the 
meeting referred to in the letter had taken place, 
that Mr. Oakes as attorney for Marine Develop- 
ment had issued the letter and had sent the letter 
and was asking that The Century Indemnity Com- 
pany execute it in the space provided, which would 
have completed the signatures of all of the parties 
referred to in the letter. 

@. Did you discuss with any of these partici- 
pants at that conference the reason for the letter? 

A. Yes. The rate of progress, it was claimed by 
Marine Development Company 
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The Court: Have you got that letter there? 
The Witness: Yes, I have it. 


(The exhibit referred to was passed to the 
Court. ) 


The Court: Do you need it? 

The Witness: No, I don’t. 

The rate of progress of the work, according to 
Marine Development, had been slowed down and 
they were complaining about that and were sub- 
mitting a reduced schedule or modified schedule to- 
eether with a proposed program of paying a pay- 
roll of White-Ahlgren as the work progressed by 
the week instead of [195] by the month. 

Do you want me to proceed? 

Q. (By Mr. Burford): When you say “‘pay- 
roll,’’ you mean progress payment of Marine De- 
velopment to be accelerated to weekly rather than 
monthly, is that what you mean ? 

A. That is what I mean, yes. 

Q. After this conference what action did you 
take then? 

A. I promptly got in touch with The Century 
Indemnity Company—— 

The Court: Did you execute the letter? 

The Witness: No. 

The Court: It never was executed ? 

The Witness: It never was executed. 

The Court: By you or Century Indemnity ? 

The Witness: That is correct. 

Q. (By Mr. Burford): Perhaps, Mr. Van Tas- 
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sel, you would like to explain for the benefit of the 
Court at this time why the letter was never ex- 
ecuted. 

A. I would, with the Court’s permission. 

The Court: It calls for his conclusion. Very well, 
you may. 

The Witness: Following—I am trying to give 
this in a brief, chronological outline of what oc- 
eurred—following the [196] meeting, aside from 
getting in touch with The Century Indemnity Com- 
pany and being notified by them that they could 
give no immediate answer on this, because this bond 
was reinsured and they would have to get in touch 
with their reinsurers, [ had communication back 
and forth, both verbally and by letter, with Mir. 
Oakes, attorney for the Marine Development Coin- 
pany, and then, as I recall on April 9th, I went 
down to Camp Pendleton for the first time and met 
White and Ahlgren, and from there went on down 
to San Diego by appointment to meet with Mr. 
Oakes. 

At that time in discussing the matter with him 
I pointed out the different stages of work which 
had to be performed, some 12 in number, as Lf r- 
call, separate operations, your Honor, and from the 
report made to me by Mr. White and Mr. Ahlgren 
the work was sufficiently in advance of the next 
trade—I believe they were the carpenters or plumb- 
ers—so that there was, in fact, no real slowdown 
as far as Marine Development was concerned. 

While I was there Mr. Oakes received a telephone 
call from Mr. Summers of Marine Development at 


238 Century Indemmty Co. vs. 


(Testimony of Burton A. Van Tassel.) 

Camp Pendleton and then informed me following 
that phone call that Mr. Summers agreed that there 
was no emergency in this situation, that he was 
pleased with the progress that had been made and 
that there was no insistence on the part of Mr. 
Summers that the letter provided here as the Plain- 
tiff’s exhibit be executed by The [197] Century 
Indemnity Company, and it never was executed by 
them. 

Q. (By Mr. Burford): Did the arrangement 
with respect to the schedule of work and progress 
payments insofar as you know, as outlined in that 
letter, remain in effect? 

A. Yes. They continued to make the payments, 
the progress payments, on a weekly basis rather 
than on a monthly basis. 

Q. Following that conference, I believe you said 
it was April 9th 

A. That is my recollection. 

(). did you become one of the authorized 
signators to sign as trustee for Century Indemnity ? 

Aw @li-did. 

(. That would be as set forth in Exhibit 4-C 
of the plaintiff. 

Thereafter, Mr. Van Tassel 

The Court: Let me see, that was on what date 
now ? 

(The exhibit referred to was passed to the 
Court. ) 


The Court: Well, as near as I can read this the 
date is April 19, 1954. 
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Mr. Burford: That is our understanding, your 
Honor, that on or about that date Mr. Van Tassel 
became one of the authorized signators to sign as 
trustee on behalf of Century [198] Indemnity. 

The Court: Go ahead. 

Q. (By Mr. Burford): Now, Mr. Van Tassel, 
following this conference of April 9th and your 
having to become an authorized signator on this 
White-Ahlgren trust account, what was your method 
of operation with respect to White-Ahlgren and 
the signing of checks? 

A. The payroll checks were signed on Friday 
of each week, and generally I came down, I went 
down to Camp Pendleton on Friday morning and 
arrived there normally in the mid-morning, and 
inquired as to what problems they might have to 
discuss and if the estimate had been prepared for 
the work done for the past week, and then the pay- 
roll recap, a copy of it, was furnished to me by 
Mrs. Higgins, the bookkeeper, the payroll checks 
had all been prepared as listed on this payroll 
recap, and it was my practice to check on the name, 
in other words, examine the name of each individual 
worker, employee, of White-Ahlgren, to be certain 
that the list and the check, the payee of the check, 
corresponded and that the net amount of the check 
as shown on the recap list and on the check cor- 
responded, and having done so one by one I would 
check them off as I went down the list and would 
countersign the checks. 
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Q. What did you do with the checks after you 
countersigned them? [199] 

A. I don’t recall that I did anything with them. 
It was a matter of Mr. White or Mr. Ahlgren tak- 
ing the checks then and either personally delivering 
them or handing them to one of the foremen. 

The Court: You just left the checks there? 

The Witness: I just left the checks there. 

Q. (By Mr. Burford): Now, Mr. Van Tassel, 
did you countersign any checks for any purposes 
other than for payroll? A. Yes. 

(). What sort of checks were those? 

A. Those would be checks on account of ma- 
terial bills incurred. 

Q. How did you determine which checks for 
material bills to countersign ? 

A. That was by mutual understanding between 
White and Ahlgren and myself as to which bills 
should be paid. There never was enough money to 
pay on all the outstanding bills. 

The Court: How do you mean, what process did 
you take? Were there invoices there ? 

The Witness: ‘There were invoices. 

The Court: Did you check to see whether or not 
the material was delivered under the invoices? 

The Witness: No, I had to take their word. 

The Court: You accepted their word? [200] 

The Witness: To the effect that it was a proper 
bill. But there were some bills, your Honor, such 
as repair bills on equipment, where we didn’t expect 
to have to use it. 
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The Court: Then you took the bills and sorted 
them out and put in the bills you would pay now, 
next week and wait? 

The Witness: In a general sense that was the 
way we handled it. There wasn’t enough money to 
pay them all and it was a case of choosing bills 
which we felt we would necessarily have to make 
some payment on in order to keep the credit good 
because there would have to be some more material 
ordered, and White and Ahlgren are more familiar 
with that than I, and we simply discussed it and 
determined by mutual agreement which ones should 
have the payment made on account. 

The Court: Whose decision in that was the final 
decision? Did you accept their recommendation or 
did you override their recommendation as to which 
bills should be paid or delayed ? 

The Witness: I would concur with their sug- 
gestion in that regard because they were the ones 
who were familiar with the payment of which bills 
were necessary in order to keep the job going. 

The Court: Did you ever make a suggestion to 
them that such and such a bill should be paid as 
against another bill? 

The Witness: Oh, I think I perhaps did on oc- 
casion. 

The Court: And did they accept it? 

The Witness: Yes. [201] 

Q@. (By Mr. Burford): Who would be your 
main material suppliers on this job, Mr. Van Tassel, 
not necessarily the name but the type of material? 
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A. The principal material supplher was Neslo 
Corporation, which supplied the mixed concrete. 
Their bill was always the largest. 

Then there was the Rohl Company, who supplied 
erushed rock. 

Aside from those there were bills for a particular 
type of paper required in pouring the building slabs 
and there was reinforcing steel, lumber for the con- 
crete forms. 

Those were the general ones which I recall. 

Q. How were these bills ordinarily, let’s say, by 
the two largest suppliers, Neslo and Rohl, daily, 
monthly, weekly, or what? A. Monthly. 

Q. They were billed monthly? A. Yes. 

Q. Did you ever have any discussion with either 
Neslo or Rohl about the payment of their bills dur- 
ing this period? 

A. You mean during the period of the job? 

@. Yes, during the period of the job. 

A. Yes, I did. 

Q. What sort of discussion did you have with 
them? [202] 

A. At one juncture, as I recall, it was along in 
May of that year, it could have been later, we didn’t 
have enough money to pay their mixed concrete—L 
am talking about Neslo now 

The Court: Who is ‘‘we,’’ Century ? 

The Witness: When I say ‘‘we,’’ there was not 
enough money in the trust account so that had a 
check been issued against it for the full amount 
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of the material bill then due it wouldn’t have 
cleared. 

So I do recall making the request that they bear 
with us if we made a payment on account at that 
time and endeavored to pay the balance in the fol- 

lowing week or possibly the week after that. 
_ Thad other contacts with them, as far as that is 
concerned, if you wish me to proceed. 

Mr. Burford: Not unless his Honor would like 
to explore this phase of it. 

The Court: No. 

Q. (By Mr. Burford): Now, Mr. Van Tassel, 
did you ever refuse to sign any checks that were 
presented to you for countersignature ? 

A. Yes, I did. 

@. Would you give an example of that? Were 
there several instances ? 

A. I don’t recall several instances. I recall one 
in [203] particular. 

(. What would that be? 

A. That would be, as I recall, on April 30th 
when the payroll taxes for the first quarter of 1954 
were due and payable. 

Q. Will you just state the circumstances sur- 
rounding that incident? 

A. Yes. At that time, as I reeall, the payroll tax 
return had been prepared by Mrs. Higgins and 
had been signed and, if I recall it correctly, the 
amount was some $11,000. 

@. Signed by whom? 
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A. I don’t recall, Mr. Burford, whether the — 
check was already signed by anyone. 

Q. I thought you said signed. 

A. Well, I was trying to say that the payroll 
tax return was, if I recall correctly, already signed. 

@. Excuse me. 

A. But I believe the check had been prepared at 
that time payable to the District Director of In- 
ternal Revenue for the amount of the taxes, Fed- : 
eral taxes shown on the payroll tax return. 

But after we had written out checks for the pay- 
roll ending that week, to the best of my recollection, 
and some few minor material bills, because there 
wasn’t very much of a draw at that time, there re- 
mained in the account, to the best of my [204] 
recollection, somewhere in the neighborhood of | 
$3,000 plus, which wouldn’t have covered a tax 
check for roughly $11,000. 

@. Where did this discussion take place? | 
A. That would have been in the field headquar- 
ters of White-Ahlgren, which was a little office — 

shack, you might cal] it. 

The Court: A construction shack? | 

The Witness: A construction shack on the job. — 

Q. (By Mr. Burford): Do you recall who was © 
present at that time? 

A. I believe that Mr. White and Mr. Ahlgren 
and Mrs. Higgins were present. 

Q. So you did refuse to sign this check? 

i, ‘Tigelivel 
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®. Because, as you testified, there were insuf- 
ficient funds in the account? 

A. That is right. 

Q. For it to clear? A. That is right. 

Q. What action did you recommend, if any? 

A. That they mail in the tax return even though 
it could not be accompanied by the check. 

Q. Do you know whether that was done? 

A. I do not. I had no personal knowledge of it. 
I believe it was done. [205] 

@. Mr. Van Tassel, in connection with the pay- 
ment of these payroll checks, did you initiate that 
procedure ? 

A. Are you talking about the countersigning of 
the individual payroll checks? 

@. Yes. 

A. No. I simply carried along on the procedure 
already in full force and effect at the time I came 
into the picture. 

®. Now, Mr. Van Tassel, the construction shack 
of White-Ahlgren was on the project. Where was 
the Marine Development construction shack in re- 
lation to the White-Ahlgren shack? 

A. Well, it was on the tract. It was the same 
general tract, as far as that is concerned, perhaps 
three-quarters of a mile apart. 

Q. When‘you were in Camp Pendleton on these 
Fridays, would you have occasion from time to time 
to confer with representatives of Marine Develop- 
ment? 

A. Not to any great extent. I had made it a 
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practice of accompanying Mr. White and Mr. Ahl- 
gren to the Marine Development Company con- 
struction shack headquarters. 

Q. Directing your attention to on or about July 
2nd of 1954, did you have a conference with Ma- 
rine Development representatives on or about that 


day ? A. I did. 
@. Will you state to the best of your recollec- 
tion who [206] was present ? A. Yes. 


The Court: What date is this again now, please? 

The Witness: That is July 2, 1954. 

The Court: Proceed. 

The Witness: Mr. Hahn, Mr. Neece, Mr. Sum- 
mers and Mr. Jackson, together with their attorney, 
Robert Oakes, and Mr. Albert C. White. 

The Court: Who was Hahn and Neece and Sum- 
mers and Jackson, Marine Development people? 

The Witness: They were the Marine Develop- 
ment Company, your Honor. They are the four 
principals in that company. 

The Court: Then there was present Mr. Ahleren 
or Mr. White? 

The Witness: Mr. White. 

The Court: Mr. White and yourself? 

The Witness: And myself. 

The meeting took place in a then permanent build- 
ing which was built for rental purposes to handle 
the rent to the people who were going to occupy 
these units being built, so it was then in a perma- 
nent building. 
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@. (By Mr. Burford): Where was Mr. Ahl- 
gren, if you know? 

A. Mr. Ahlgren remained outside talking to Mr. 

Ray, as I recall. [207] 
 Q. Do you know why he remained outside? 

Mr. Sherman: I will object to that, your Honor. 
That certainly calls for a conclusion of the witness. 

Mr. Burford: I will withdraw the question. 

®. How large was this room, Mr. Van Tassel? 

A. The room rather uncomfortably accommo- 
dated the seven people I have named. 

@. What was the subject of this conference? 

A. There were two or three different things that 
were covered. One, the Marine Development Com- 
pany through Mr. Hahn as spokesman—I under- 
stood he was the present—stated that in the last 
week or two there had been quite a number of 
complaints by the inspectors, government inspectors 
on the job, and that it had reached the point where 
it was critical and that they were, in substance, 
notifying Century through me and White-Ahlgren 
through Mr. White that as an alternative to the 
declaring of a default on the part of White-Ahlgren 
they would allow them to continue the work on the 
subcontract, providing a man named, I believe his 
first name was Richard, Jones was rehired by 
White-Ahlgren and made directly accountable to 
Marine Development’s job superintendent Frank 
Jackson. 

@. What was the result of this, shall we sav, 
ultimatum ? : 
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A. Myr. White and I went out and discussed the 
matter with Mr. Ahlgren and Mr. Ray, as I reeall, 


and explained to them [208] that that was the al- — 
ternative offered, and we concurred that there was 


nothing else to be done in the matter. 
@. When you say ‘‘we,’’ you mean 
A. I mean to say Mr. White, Mr. Ahlgren and 
I felt that rather than have a default declared by 


Marine Development that the proper thing to do — 


would be to rehire Mr. Jones. 

(). And he was rehired ? 

A. He was rehired. 

The Court: Did he thereafter run the job and 
account to Mr. Richards of Marine Development, 
if you know? 

The Witness: Mr. Jackson you mean? 

The Court: Jackson, yes. 

The Witness: Yes. 

The Court: Did you follow the practice after 
that of going down every week and signing payroll 
checks? 

The Witness: Oh, yes. 

The Court: Did you talk to Jackson or White 
and Ahlgren? 

The Witness: I talked to White and Ahlgren. 

The Court: Had they talked to Jackson? 

The Witness: No. I mean they didn’t have any 
occasion to under the arrangement. 

The Court: As far as you know, they didn’t? 


| 


ee — la 


The Witness: That is right. To my knowledge 
this was simply a matter of supervision, the chain | 


| 
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of command, so to speak, so far as the performance 

of the work on the job was [209] concerned, but 
with respect to payment of bills, material bills and 

payment of the payroll, there was no outward 

change. 

The Court: I see. 

Q. (By Mr. Burford): Mr. Van Tassel, did 
you ever have any authority to hire or fire the per- 
sons whose payroll checks you were countersigning ? 

Mr. Sherman: I will object to that, your Honor. 
It certainly calls for a conclusion of this witness, 
and the very conduct testified to by the witness 
speaks for whether or not the witness had authority 
without his conclusion otherwise whether he did or 
not. 

The Court: I think the objection will be sus- 
tained. You can ask him whether or not he ever did 
hire or fire anybody. 

Q. (By Mr. Burford): Did you ever hire or 
fire any employees whose payroll check you were 
countersigning ? A. No. 

The Court: Did you ever know any of them? 

The Witness: No. 

Q. (By Mr. Burford): Did you have anything 
to do with fixing—— 

A. I beg your pardon. To clarify the answer, 
your Honor, there were a few of the people, such 
as Mr. White, Mr. Ahlgren, Mrs. Clausen, Johnnie 
Ray, who was a foreman, and one [210] or two 
others that I knew by sight and name, but in the 


250 Century Indemnity Co. vs. 


(Testimony of Burton A. Van T'assel. ) 
main they were workers, many of them Mexicans, 
and I wouldn’t have known one from the other. 

Q. (By Mr. Burford): Did you ever have any- 
thing to do with fixing their rates of pay? 

A. I did not. 


@. Their hours of work? A. I did not. 

@. The method of their operations? 

A. I did not. 

Q. Did you ever supervise any of these em- 
ployees? A. I did not. 


Q. Mr. Van Tassel, to your knowledge, did 
White-Ahlgren complete the subcontract here in 
question ? A. Yes. 

The Court: When? 

The Witness: About September 20, 1954. 

The Court: There is another signature card here 
dated, following this one of April 19th, and on the 
April 19th card it says, ‘‘Superseded by a new card 
June 15, 1954,’’ and here is a card that says ‘‘ June 
15, 1954, substituted,’’ and this is Exhibit No. 4-D, 
and it appears to bear your signature. 

Can you tell the occasion or the circumstances of 
that signature card, how it happened? It is on the 
same [211] account, is it not, the White-Ahlgren 
Trust Account No. 1? 

Mr. Burford: Do you have Exhibit 4-C there, 
your Honor? 


(The document referred to was passed to 
Counsel. ) 
Mr. Burford: I think there was a change of 
trustees. 
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If your Honor please, I believe that there was a 
change in the trustees. We agree to stipulate, how- 
ever, that a representative of The Century In- 
demnity Company at all times here material was 
required as a co-signator. 

The Court: Yes, but I thought there might be 
some circumstances which occurred in June. 

The Witness: I believe I can explain that, your 
Honor. 

The Court: Yes? 

The Witness: Upon examination of these two 
cards I notice that the same signators appear 
thereon except that the April 19th card shows the 
name of Robert H. Easton as one of the named 
trustees and his countersignature appears thereon. 

The Court: He is omitted—— 

The Witness: He is omitted on the second one. 

The Court: on the June card? 

The Witness: ‘That is right. 

q. (By Mr. Burford): Mr. Van Tassel, do you 
know who Mr. Easton was? 

A. Yes, he was a man whom I understood was 
performing the duties of a cost accountant and 
worked in the White-Ahlgren [212] construction 
shack for White-Ahlgren. 

Q. Do you know why he was placed on the sig- 
nature card as an authorized co-signator? 

Mr. Sherman: I will object to that. That is cer- 
tainly calling for a conclusion of this witness, your 


Honor. 
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The Court: Were there any conversations with 
anybody ? 

Mr. Sherman: Pardon me? 

The Court: I think that that calls for a conclu- 
sion but I will overrule the objection. 

Mr. Sherman: I think a foundation should be 
laid first, your Honor. 

The Witness: May I answer? 

The Court: Yes, you may answer. 

The Witness: To the best of my recollection that 
was ahead of our opening up the so-called termina- 
tion account by mutual agreement between White 
and Ahlgren and Century. 

The Court: What is a termination agreement? 

The Witness: ‘The termination account, your 
Honor. An account was opened up at the Carlsbad 
branch of the same bank, the Security Trust & Sav- 
ings Bank, which could be used for the payment 
of wages to employees who either quit or were fired 
during the mid-week and, to the ‘best of my recol- 
lection at this point, that was the occasion for hav- 
ing Easton’s name on as trustee for Century be- 
eause we felt that there should be somebody there 
ahead of opening up that termination account [213] 
to countersign checks when they wanted to pay off. | 

The Court: Was he your agent? | 

The Witness: Well, he acted as our agent at that — 
time temporarily. 

Q. (By Mr. Burford): For that purpose? 

A. For that purpose. 

Mr. Burford: No further questions. 
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Cross-Examination 
By Mr. Sherman: 


@. It is true, is it not, sir, that at all times in 
all of your dealings with the White-Ahlgren com- 
pany and in all of your dealings with the Marine 
Development Company that you were acting on be- 
half of The Century Indemnity Company ? 

A. Yes, I think that is a fair statement. 

@. In your dealings with the Marine Develop- 
ment Company—— 

A. I beg your pardon. I wish to make one clari- 
fication, if I may. 

Q. Very well. 

A. At the time of the July 2nd meeting—and 
this 1s an error on my part, your Honor—in re- 
sponse to the direct examination regarding the July 
2nd meeting with Hahn, Neece, Summers, et al., at 
the time of that meeting there was a discussion 
with respect to an allowance to White-Ahlgren 
on [214] account of putting in garage slabs which 
they said they had not been paid for, and in the 
sense that White-Ahlgren had no attorney rep- 
resenting them and that Marine Development had 
Mr. Oakes there representing them, I believe it 1s 
proper to say that I was representing White-Ahl- 
gren in part at that time. 

The Court: In the capacity of counsel? 

The Witness: In the capacity of counsel, yes. 

The Court: In relation to that matter? 
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The Witness: In relation to that matter. 

Q. (By Mr. Sherman): Now at that time, at 
the time of that July 2nd meeting at which garage 
slabs were discussed, was there a difference of opin- 
ion between the White-Ahlgren people and the Ma- 
rine Development people as to how much was due 
White-Ahlgren on the job and what kind of slabs 
they were supposed to pour? 

A. I don’t recall any difference—well, yes. When 
you say the kind of slabs. 

There had been a contention on the part of White- 
Ahlgren in the very inception, in my acquaintance 
with this matter, that they had bid, had submitted 
their bid to Marine Development for this concrete 
subcontract predicated upon asphalt garage slabs 
rather than concrete garage slabs; that after the 
estimate had been made and the bid submitted that 
the blueprints had to be returned to the 11th Naval 
District in San Diego, and they were not able, they 
informed me—they [215] meaning White-Ahlgren 
—they were not able to trace down the location of 
these original blueprints, but in any event the ones 
that Marine Development presented to them for 
their work on the project did not contain the same 
blueprints and did provide that they must be con- 
crete slabs rather than asphalt slabs for the ga- 
rages. 

@. Concrete slabs would be installed at a higher 
cost than the asphalt? 

A. That is my understanding, that they would 
be, yes. 


| 
| 
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@. You were informed about this at the time 
that, shall we say, you came into the picture in this 
matter ? A. That is correct. 

The Court: In March? 

The Witness: In March. 

Q. (By Mr. Sherman): At that time were you 
also made aware of the fact that 1f they had to pour 
concrete instead of asphalt the cost would be such 
as to result in an underbidding of the job and they 
would come out with a loss rather than a profit? 

A. At which time are you referring to? 

@. At the time that you were informed about 
this difference between Ahlgren’s view as to what 
they had to pour and Marine Development’s view. 
~<A. Do you mean in July now or March? 

Q. In March, shall we say. [216] 

A. In March I was not so informed. 

@. When did you first learn that the pouring of 
concrete instead of asphalt slabs would result in an 
underbidding and consequent loss on the subcon- 
tract ? 

A. It might have been a month later. I can’t 
recall that precisely. 

Q. Somewhere around the period of April? 

A. It could have been. 

Q. At least definitely prior to this July 2nd 
meeting ? A. Yes. 

Q. Now in this discussion with Marine Develop- 
ment concerning these garage slabs, in which you 
say you acted for White-Ahlgren, did you attempt 
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at that time to get Marine Development to agree 
to additional payments on the subcontract? 

APT did 

Q. In that connection did Marine Development 
agree to make such additional payments? 

A. They did not. They left it hanging in abey- 
ance, 1f you please. 

@. Did they ever agree to make such additional 
payments? A. May I explain my answer? 

The Court: Yes, you may. 

The Witness: I informed Mr. Hahn at the time 
of this July 2nd meeting that before we discussed 
anything else I wished to ask them about payment 
to White-Ahlgren for the garage slabs. [217] He 
said, we have this critical situation so far as the 
stage of the work is concerned here now, the com- 
plaint of the imspectors and all, and I will only © 
answer you in this way, that if you and White- 
Ahlgren agree to this arrangement of putting Jones © 
in as accountable to Jackson and the work is satis- — 
factorily completed by White-Ahlgren, their con- — 
tract is completed, we will then reconsider, but I 
want to make it clear. 

The Court: Reconsider what? 

The Witness: Reconsider allowing something to 
them on account of these garage slabs they were 
claiming they were not paid for. 

But he said, I want to make it clear that I am 
not committing myself to pay a dime at this time 
or at any future time. 
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Mr. Sherman: Mr. Stacey, may I have Plain- 
tiff’s Exhibit 28 for identification ? 


(The exhibit referred to was passed to Coun- 
sel.) 


Mr. Sherman: Is this marked Plaintiff’s Ex- 
hibit 28 for identification, Mr. Clerk? 

The Clerk: Yes. 

Q. (By Mr. Sherman): Mr. Van Tassel, I now 
show you a letter addressed to you by Robert A. 
Oakes, copy of a letter, under date of [218] Octo- 
ber 7, 1954. Was that a letter that you received 
from Mr. Oakes in connection with this garage slab 
matter ? A. Its. 

The Court: That is after the completion of the 
contract ? 

Mr. Sherman: That is correct, your Honor. 

The Witness: Yes, that is right. [219] 


* * % 


@. At the time of that July 2nd meeting when 
additional money from Marine Development was 
discussed——— 

The Court: For the slabs? 

Mr. Sherman: For the slabs, and this witness 
testified —— 

The Court: JI know what he testified to. 

Q. (By Mr. Sherman): Is it not a fact that 
prior thereto White-Ahlgren had notified you as 
the representative of Century that they could not 
pay their suppliers’ bills and that Century In- 
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demnity out of its own funds had paid material 
men in the sum of approximately $66,000? 

A. That is correct. 

Q. Therefore at the time of this discussion with 
the Marine Development people for additional sums, 
Century Indemnity already knew, did it not, that 
it would have to pay amounts under the bond di- 
rectly ? 

A. Would you read that question back? 


(Question read. ) 


A. Your question isn’t clear, Mr. [221] Sher- 
man. 

@. All right. 

Did not Century Indemnity at that time know 
that it would have to make good its obligation under 
the bond and pay suppliers from its own funds? 

A. I don’t think there is any question about 
that. 

The Court: Did Century Indemnity ultimately 
pay suppliers under this bond? 

The Witness: Yes, your Honor. 

The Court: How much? 

The Witness: Approximately $119,000. 

The Court: Those were all suppliers? 

The Witness: Yes. 

The Court: Did that include any money paid 
back to Marine Development? 

Mr. Sherman: ‘There were no funds paid back 
to Marine Development. 

The Court: JI am asking him. 
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The Witness: ‘There were no funds paid back, 
your Honor, to Marine Development. There was 
some recovery made by Century Indemnity Com- 
pany. 

The Court: From whom? 

Mr. Sherman: From Marine Development. 

The Witness: From Marine Development Com- 
pany, the retention payment of some $54,000, to- 
gether with other recoveries which were made from 
the White-Ahlgren people or for their [222] ac- 
count. That is contained in the pretrial conference 
order, your Honor. 

The Court: All right. 

Q@. (By Mr. Sherman): Now with respect to 
this letter of March 24th from Mr. Oakes to Eva 
Cole, Plaintiff’s Exhibit 10, are you familiar with 
it without seeing the document, sir? 

The Court: March 24th? 

Mr. Sherman: Yes, March 24th or 28rd. 

The Court: March 23rd. 

The Witness: Yes. 

Q. (By Mr. Sherman): Is it a fact, sir, that 
the letter first exhibited to you by Mr. Waite and - 
Mrs. Cole is not the same letter as Plaintiff’s Eix- 
hibit 10? 

A. I think it is not.a fact. In other words, this 
is the same letter to my knowledge that was orig- 
inally exhibited to me. 

Q. When you first learned about the letter, is 
it not a fact that you had consultations with Mr. 
Oakes, the attorney for Marine Development, con- 
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cerning certain revisions in the letter which you 
wished to have? 

A. No question about that. 

Q. Were those revisions then further discussed 
with Mr. Oakes and a compromise revision was 
made between you? [223] A. Naturally. 

Q. Is Plaintiff’s Exhibit 10 the letter issued 
after these conferences between you and Mr. Oakes 
and the compromise revisions ? 

A. It is not. It is dated March 23rd. 

@. Pardon me? 

A. My discussions with Mr. Oakes, Mr. Sher- 
man, for the sake of clarity, all took place after 
March 23rd. 

Q. I understand that. 

A. My meeting with them on April 9th was after 
March 23rd. This letter is dated March 23rd. 

Q. I understand that. But my question to you, 
sir, is this: Although dated March 28rd, is it not 
a fact that the language of this letter is in the form 
of the compromise revision agreed to between you 
and Mr. Oakes after you first saw the original 
March 23rd letter? 

A. May I examine the letter, your Honor? 

The Court: Yes. 


(The exhibit referred to was passed to the 
witness. ) 


The Witness: It is not. We never agreed to any 
negotiations nor had any understanding with re- 
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spect to the 24-hour period referred to in that letter, 
and this was the original letter. [224] 

Q. (By Mr. Sherman): Is it not a fact, Mr. 
Van Tassel, that although this letter of March 23rd 
is not signed by Century Indemnity Company its 
contents were agreed to and ratified by you as the 
attorney for Century Indemnity ? 

me What is not a fact. 

@. itis a fact, however, is it not, that after this 
letter Marine Development did step up its progress 
payments in accordance with the letter? 

A. That is true. 

@. Is it also not a fact, sir, that after the work 
schedule which White-Ahlgren was required to com- 
plete was reduced in accordance with the terms of 
the letter? A. That is right. 

Q. Did you at any time voice any objection to 
that? 

A. No. This was a verbal understanding between 
Mr. Oakes and myself that there need be no ocea- 
sion for the executing of this letter by Century 
Indemnity Company in view of the satisfaction Mr. 
Summers expressed in his telephone call to Mr. 
Oakes. 

@. Even though they were, as you testified, satis- 
fied that there was no default, yet the recommenda- 
tion specified in the letter was, in fact, carried out? 

A. The weekly payrolls and the modification of 
the rate of work, yes. [225] 

Q. Now is it not a fact, sir, that in your weekly 
trips to the job site you would discuss with Marine 
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Development people the extent and nature of the 
progress on the job being made? 

A. Not particularly with them, no. There would 
be an estimate sheet made up by Mrs. Higgins re- 
flecting the work that had been estimated as being 
performed during the past week, which estimate 
sheet would at the time of the mid-afternoon meet- 
ing be presented to Marine Development Company. 

At that time there might be some discussion pos- 
sibly with regard to the amount of work done. 

Q. ‘These meetings were customarily held in your 
presence when you would come down once a week? 

A. That is correct. 

I would be present at the meeting. 

@. And it would be held on the day that you 
happened to be there? A. That is right. 

Q. And all discussions concerning the job would 
be made in your presence at those meetings? 

Mr. Burford: That is a little broad, your Honor. 


The Court: Yes, a little broad, I would say, all | 


the discussions concerning the job. 

Mr. Sherman: Let me reframe it. 

The Court: He said he was only there once a 
week and I [226] suppose the other people were 
there every day. 

The Witness: That is correct. 

Q. (By Mr. Sherman): You were present 
throughout these meetings when they would take 
place on those days that you were there, in other 
words, on a given day when a meeting was held and 
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you were there you would be present throughout the 
meeting ? 
A. Your question is not clear, Mr. Sherman. 
Mr. Burford: What meeting? 
The Court: Let me have the question read. 


(Question read.) 


The Court: The question is not clear. All you 
are saying 1s you were there when you were there. 

Mr. Sherman: No; all I am trying to establish 
through the witness is when he was present at these 
meetings. 

Mr. Burford: What meetings, your Honor? 

Mr. Sherman: His presence would be there 
throughout the meeting, not that he would walk in 
for a few moments and discuss something and walk 
out and not be there the balance of the meeting. 

The Court: Do you know? 

The Witness: No; I would be there for the dura- 
tion of the meeting, however long it was. They were 
never very long. 

The Court: What meeting? Do you know 
whether or not they had another meeting when you 
weren’t there? [227] 

The Witness: Yes, there were occasions when I 
did not go down there, your Honor. Mr. Waite oc- 
casionally went down. 

The Court: Did they have a meeting between 
the Marine Development Company and White-Ah!- 
eren or the various employees that you weren’t 
there? 


264 Century Indemmuty Co. vs. 


(Testimony of Burton A. Van Tassel.) 

The Witness: That is entirely possible, sir. 

Mr. Sherman: The only thing I am trying to 
establish, your Honor, is when he was present at 
meetings he was present throughout the length of 
those meetings and there were no meetings at which 
he left and in which the discussion continued. 

The Court: How can you tell what happened 
when he wasn’t there? 

Mr. Sherman: He can tell, your Honor, when 
he walked out whether the parties were still talking 
or not. 

The Witness: I can clear it up very quickly, Mr. 
Sherman. There were no meetings that I recall 
where I ever walked out. 

Mr. Sherman: All right. 

. In your discussion with the Marine Develop- 
ment people coneerning what they allege to be this 
default, did they not indicate to you that the reason 
for the difficulty which they maintained existed was 
cue to White-Ahlgren’s insufficient capital? 

A. At what time are you referring to, please? 

®. At the time of your discussion with the Ma- 
rine Development people concerning White-Ahl- 
eren’s alleged falling [228] behind on its progress 
in completing the job, the March, 1954, situation. 


— a - - - - 


A. Your question isn’t clear yet. Are you talking 


about the time when I met with Mr. Oakes down _ 


in his office? 

Q. I am talking about the time when in your 
presence Mr. Oakes received a telephone call from 
Mr. Summers. A. All right. 
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Q. Now at that time did any member of Marine 
Development who was present indicate to you that 
White-Ahlgren had fallen behind because of in- 
sufficient working capital? 

A. Mr. Sherman, Mr. Oakes and I were the only 
ones present. It was in his law office. 

«. Did he so indicate to you? 

A. I have no recollection of any such indication 
by him. 

@. Now with reference to the procedure insti- 
tuted of meeting the payrolls 

A. May I correct my last answer? I am trying 
to think back six years. 

There may have been a discussion at the time, 
some comment made, in Mr. Oakes’ office by Mr. 
Oakes to the effect that since White-Ahlgren are 
in need of funds we will agree on not only the modi- 
fication of the progress of the work, but paying them 
by the week. 

I think that could well have happened, but I 
don’t [229] have any particular recollection of pre- 
cisely what was said. 


@. Now the procedure which you say you con- 
tinued of going down to the job site and counter- 
signing the individual checks against the trust ac- 
count, to your knowledge do you know who initiated 
that procedure? 

A. I think that Mrs. Cole did. 

Q. With respect to the rates of pay, to your 
knowledge, were not those rates fixed by union 
scale? A. I didn’t check as to that. 
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Q. You don’t know? A. No. 

Q. It is possible that they were? 

A. It is possible. 

Q. So that even White-Ahlgren didn’t deter- 
mine that? 

The Court: Why don’t you sue the union then? 

Mr. Sherman: Your Honor, we are not suing 
anybody; we are being sued. 

The Court: Very well. Why didn’t you levy the 
assessment against the union if they are the real 
employer ? 

Mr. Sherman: We are not saying the union was 
the real employer. One who fixes the rate of pay 
but does not have the money is not the real em- 
ployer. We feel that Century, having the money 
and having acted as it did, is the real employer and ~ 
hence should pay. 

J am merely trying to bring out at this point, 
your [230] Honor, the fact that this witness said 
he didn’t fix the rate of pay. I am trying to show 
that maybe the rate of pay was not fixed by White- 
Ahlgren, either; that maybe it was the union scale. 

Q. Now, sir, you were furnished on each ocea- 
sion payroll sheets, recap sheets by Mrs. Higgins, 
were you not? 

A. You refer to them as recap sheets 

Q. Payroll recap sheets. 

A. Yes. To the best of my knowledge I received 
one every time I went down. 

q. With respect to people on the payroll, in 
addition to those you mention, you knew Mr. Ray, 
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did you not? A. I knew him. 

Q. Did you know his brother, Bill Ray? 

A. I believe I remember meeting Bill Ray. 
Johnny Ray is the one I knew. 

— Q. Of course, you knew the office staff, did you 
not, Mrs. Higgins? A. Yes. 

@. And you knew Mr. Easton? A. Yes. 

@. And you knew Mr. Hoover, did you not? 

A. That is right. 

(). With reference to the suppliers, you have 
testified that you had certain types of contact with 
them. Could you [231] please explore that a little 
further and tell us what other dealings, aside from 
discussing additional time, you had with them? 

A. The particular occasion I had in mind was 
the one, if I recall correctly, Just ahead of June 
8th, of the payment for the concrete bill for the 
month of May. My recollection, if it serves me cor- 
rectly, it was due on June 10th and it was apparent 
that there would be no money with which to pay 
it; that it would be far. and away an insufficient 
fund with which to meet the concrete bill of some 
$62,000. They were threatening, the Nelslo Company 
were threatening, to cut off any further material 
unless they were paid this substantial sum by June 
10th. 

I so notified—in other words, that threat was 
made to me on the phone; I am trying to answer 
your question—I so notified my people by long dis- 
tance and received their authorization to pay it so 
long as it was approved by White-Ahlgren, and IL 
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obtained from them a letter certifying that the 
material had been used on the job, that they had 
insufficient funds with which to pay it, and request- 
ing Century as its surety to pay it. 

Q. Did you dictate that letter, sir? 

A. I wrote it in longhand, as I recall. 

Mr. Sherman: May we have this marked De- 
fendant’s Exhibit next in order, please? [232] 

The Clerk: AB. 


(The document referred to was marked as | 
Defendant’s Exhibit AB for identification.) 


The Court: That is a letter of what date? 

Mr. Sherman: June 10, 1954. 

Q. Mr. Van Tassel, I now hand you that which 
has been marked Defendant’s Exhibit AB for iden- 
tification, being a copy of a letter dated June 10, 
1954, addressed to The Century Indemnity Com- 
pany by the White-Ahlgren Company, Inc. 

I ask you, sir, if that is a copy of the letter you 
testified about? 

The Court: You mean, is that the letter he just 
testified about having written by hand? He just 
said that he wrote a letter by hand. 

Mr. Sherman: All right. Let me rephrase it this 
way, your Honor: 

Q. Is this a typed copy containing the same con- 
tents as the letter written by you in hand? 

A. That is right. 

Q. Was the letter written by you in hand signed 
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by the White-Ahlgren people or was it retyped and 
- signed ? 

A. I am certain that it was signed. To the best 
of my recollection it was signed at the time. 

Mr. Sherman: Offer it in evidence as Defend- 
ant’s Exhibit AB, your Honor. [233] 

The Court: Admitted. 


(The document referred to was marked as 
Defendant’s Exhibit AB, and received in evi- 
dence. ) 


Q. (By Mr. Sherman): Now, Mr. Van Tassel, 
in your dealings with White-Ahlgren and Marine 
Development on this job, did you ever have any 
dealings with a party by the name of Stewart con- 
cerning trucks and equipment used on the Camp 
Pendleton job that had been attached ? 

A. I had no dealings with Stewart. There is a 
Stewart, as I recall, who was the nominal plaintiff 
in an action against White-Ahlgren in which his 
trucks were attached. | 

Q. Did you do anything in connection with the 
attachment? 

A. Yes, I talked to Attorney Adele Walsh or 
Welsh—I have forgotten which—Pines and Walsh, 
with regard to lifting that attachment, could some 
arrangement be made so that the trucks which had 
been attached, a portion of them, could be put back 
on the job and utilized. 

Q. Asa result of those discussions was a written 
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agreement effected between White-Ahlgren and the 
attaching party? 

A. I think Mrs. Walsh prepared a confession 
of judgment with regard to it. 

Mr. Sherman: May we have this marked as De- 
fendant’s next [234] in order, please? 

The Clerk: Defendant’s Exhibit AC. 


(The document referred to was marked as 
Defendant’s Exhibit AC for identification. ) 


The Court: What is this? 

Mr. Sherman: This is an agreement, your Honor, 
pertaining to this matter which I would like the wit- 
ness to testify about. 

The Court: Let me identify it in my notes first. 


(The exhibit referred to was passed to the 
Court.) 


Q. (By Mr. Sherman): You have before you, 
Mr. Van Tassel, a copy of what appears to be an 
agreement pertaining to an action in the Superior 
Court of the State of California, in and for the 
County of Los Angeles, further pertaining to an 
attachment and release of attachment. Do you ree- 
ognize that document, sir? 

A. I recognize my handwriting on the first page 
in the upper corner. 

As I read it over, it looks as though it was a part 
of the understanding at the time. 

@. In connection with the execution of this 
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agreement, did you represent White-Ahlgren in that 
matter ? A. I did. 

@. As a result of the execution of this agree- 
ment some [235] of the attached equipment was 
released and allowed to continue on the job? 

A. Yes, sir. 

Mr. Sherman: Offer it into evidence as Defend- 
ant’s Exhibit AC, your Honor. 

The Court: The agreement was executed, was it ? 

Mr. Sherman: I believe it shows that. 

The Witness: J have conformed the copy there, 
your Honor. That appears to be my copy. 

The Court: Very well. It is admitted. 


(The document referred to was marked as 
Defendant’s Exhibit AC, and received in evi- 
dence. ) 


Mr. Sherman: May I have Plaintiff’s Exhibit 
_ 27 in evidence, Mr. Clerk? 


(The exhibit referred to was passed to Coun- 
sel.) 


Q. (By Mr. Sherman): As best you can now 
recollect, Mr. Van Tassel, when was that agreement 
executed ? 

A. I didn’t examine the date, Mr. Sherman. It 
was some time in May or June, I presume, of 1954. 
I presume the date appears on the document. 

Q. No; it does not; that is why I asked you. 

The Court: There is no date? [236] 

Mr. Sherman: The date does not appear. 
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The Court: It doesn’t even show a date of the 
lawsuit. 

The Witness: It shows a month, does it not, on 
the first page? 

Mr. Sherman: No, it doesn’t. It is blank as to 
the date except for the year 1954. 

The Court: This blank day of blank. 

Mr. Sherman: That is why I was trying for the 
record to fix the approximate time. 

The Witness: I see. I would guess it was some- 
where around May or June of that year. 

Q. (By Mr. Sherman): Now, sir, I hand you 
Plaintiff’s Exhibit 27 in evidence 

Mr. Burford: I was wondering about Exhibit 
27, if that has been admitted ? 

Mr. Sherman: I believe so. 

The Court: I do not remember. Let me see it. 


(The exhibit referred to was passed to the 
Court. ) 


The Court: No; it is only marked for identifica- 
tion. 

Mr. Sherman: I am sorry. 

The Court: You ean still examine him on it. 

Mr. Sherman: Yes, I can, but I thought it had 
been offered and admitted, your Honor. [237] 

Q. Mr. Van Tassel, Plaintiff’s Exhibit 27 for 
identification, do you recognize that document ? 

A. I do. 

Q. Is that an assignment of the rights made to 
Century Indemnity by the White-Ahlgren Com- 
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pany? A. It so states, yes. 

The Court: What is the date of it? 

The Witness: The 28th day of May, 1954. 

@. (By Mr. Sherman): Do you know who drew 
up this assignment? A. Yes; I did. 

Mr. Sherman: Offer it into evidence, your 
Honor, as Defendant’s Exhibit marked Plain- 
tis 27. 

The Court: It may be admitted. 


(The document referred to was marked as 
Plaintiff’s Exhibit No. 27, and received in evi- 
dence. ) 


Q. (By Mr. Sherman): Now in connection with 
that, Mr. Van Tassel, did you have anything to do 
with the filing by White-Ahlgren of a mechanics’ 
len against the Crevette Construction Company? 

A. JI did. 

®. Please tell us what you did in that regard. 

A. I requested the information as to what work 
had been performed by White-Ahlgren on the four 
different units of the [238] Claremont Gardens 
tract, separate mechanics’ hens were then written 
up and executed by Mr. Ahlgren, as I recall. 

@. Was this Crevette Construction Company job 
also commonly known as the Webb & Knapp job? 

A. That is correct. 

The Court: This Exhibit 27 1s an assignment 
which relates to that Crevette job, or whatever 
it is? 

Mr. Sherman: Yes. 
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The Court: It does not relate to any sums due 
in the Job on the Base? 

Mr. Sherman: That is correct, your Honor. 

The Court: Very well. 

Q. (By Mr. Sherman): In connection with 
that Crevette job you actually did such work as 
was necessary to accomplish the filing of mechanics’ 
liens? A. Yes. 

Q. Now, Mr. Van Tassel, with respect to the 
presentation to you on April 30th of this check and 
return for payment of Federal taxes—— 

The Court: Is that in evidence? 

Mr. Sherman: No; I believe the witness testified, 
your Honor, that on April 30th—— 

The Court: JI know, but I wondered if that re- 
turn or a photostatic copy was in evidence. [239] 

Mr. Sherman: No; they are not in evidence, your 
Honor. 

@. I believe you testified in that regard, did you 
not, that the only reason it wasn’t paid at that time 
was that there were insufficient funds in trust ac- 
count to pay it in full? 

A. I testified that that was one of the reasons 
why I did not sign the check. 

The Court: Did you testify it was the only rea- 
son? 

The Witness: Well, I think I perhaps did. 

The Court: And it was the only reason? 

The Witness: That was the only reason at that 
time, yes. 

Q. (By Mr. Sherman): Is it not true, sir, that 
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during this same month of April payrolls were 
being made, were they not? A. Certainly. 

Q. Suppliers were being paid, were they not? 

A. In part, yes; not in full. 

Q. Well, taking that month of April, would it 
be correct to state that approximately $50,000 was 
paid to suppliers in that money alone? 

A. Mr. Sherman, I do not have the records be- 
fore me. I can’t answer your question. 

Q. Does that figure sound out of line to you? 

A. I wouldn’t attempt to appraise it. 

Q. Now, after April 30th, did you ever okay a 
eheck for [240] payment of those taxes? 

A. I did not. 

Q. Did you ever transfer 

The Court: Was it ever present to you by White- 
Ahlgren or any of their employees? 

The Witness: I don’t reeall any subsequent 
presentation of any payroll tax checks, your Honor. 
I recall that they were discussed, but the same 
situation prevailed. Whether subsequent payroll tax 
checks were prepared or not, I don’t presently re- 
eall. | 

Q. (By Mr. Sherman): Irrespective of whether 
or not a check was put in front of you, were you 
requested at any subsequent time to authorize the 
issuance of a check against the trust account for 


payment of taxes? 
A. I don’t recall, Mr. Sherman. I may have. 
Q. But, in fact, you know you did not actually? 
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A. I know I did not countersign any checks for 
payroll taxes. 

Q. For that period or any subsequent period? 

A. That 1s correct. 

The Court: Did White-Ahlgren have another 
bank account at that time? 

The Witness: They had had, your Honor, in 
the early stages a general account known as White- 
Ahlgren Company, Inc. [241] Whether there were 
any funds remaining in it at that time, I do not 
know. 

Mr. Sherman: Your Honor, in that regard I 
believe Defendant’s Exhibit E is the bank ledger 
of that account showing the status of it throughout 
this period. 

Q. Now, Mr. Van Tassel, did you ever seek to 
set aside from the trust fund any of the payroll 
taxes as a separate fund? A. No. 

The Court: When you say that that was the 
only reason why this wasn’t paid, you mean by 
that to express that in your opinion those taxes 
were due and payable out of that account, the pay- 
roll account, and not otherwise payable by White- 
Ahlgren ? 

The Witness: Your Honor’s question isn’t clear 
to me. 

The Court: You said the only reason this check 
was not paid was because there wasn’t sufficient 
money in the payroll account, the trustee account. 

The Witness: In the trustee account. 

The Court: And by that statement, do you mean 
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to give it as your opinion that that is the only ac- 
count from which those taxes could have been col- 
lected, or could they have been collected from other 
assets and property of White-Ahlgren ? 

The Witness: They might have been collected 
in part at least, I would guess, from other assets 
of White-Ahlgren. I hadn’t any knowledge as to 
that at that time. My knowledge of [242] the situa- 
tion was restricted to what the trustee account itself 
revealed as to a checkbook or a bank balance. 

This was all in the early stages, if your Honor 
please, when I was getting my feet wet on the job. 

The Court: J understand. The implication of 
your answer is that the only reason it wasn’t paid 
is that there wasn’t any money and that that ac- 
count owed the money, and if you had control of 
the account you owed the money, if that is what 
you mean to say. 

The Witness: That is what I mean to say, that 
there was insufficient money in that account with 
which to meet those payroll taxes at that time and 
I therefore declined to countersign a check. 

The Court: And that is the only reason the tax 
was not paid? 

The Witness: Yes. 

The Court: It looks to me like that is about the 
end of your lawsuit, Counsel. 

Mr. Burford: I don’t think so, your Honor. 

The Court: I mean, if that is the only reason 
the tax wasn’t paid then the tax was due out of that 
account. 
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Q. (By Mr. Sherman): Mr. Van Tassel, after } 
this April 30th discussion with Mrs. Higgins, you | 
did continue to pay payroll, did you not, out of the 7 
trust account? [243 ] A. We did. 

@. And you did continue to pay suppliers out 
of the trust account, did you not? 

A. That is right. 

@. At any time after April 30th was there suf- 
ficient balance in the trust account to meet any of 
the Federal taxes then due? 

A. After April 30th? 

Q. Yes. A. Not payroll. 

Q. It was always less than $11,000? 

Mr. Burford: I object to that, your Honor. 

The Court: Do you know? 

Mr. Sherman: The witness has made a statement, 
as I understand the witness’ testimony, that as far 
as he knows it was never sufficient. 

The Court: Did you see the bank statements on | 
that account? 

The Witness: Did I see the bank statements? 

The Court: Yes. 

The Witness: I did not see the bank statemenis. 

The Court: How do you know what they had 
in the account then? 

‘he Witness: We had a running record which 
I kept, along with Mrs. Higgins, the bookkeeper. 
Every week when I went down [244] there, your 
Honor, we would keep a rather running record 
showing what the balance was the previous week, 
how much we were depositing into the account, 
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what the payment amounted to, what amount of 
material bills were paid, and we arrived again at 
the end of each week at a very low balance, a mat- 
ter of $2,000 or $3,000. 

The Court: Look at the trust account before you 
testify—you better look at 1t—it shows balances of 
$14,000, $15,000. 

The Witness: (Hxamining exhibit.) 

The Court: Unless you are just trying to find 
out whether or not he knew whether or not there 
was sufficient funds whether or not he knew what 
the balances were. 

Mr. Sherman: No; I am trying to establish 
whether or not at any time when other bills were 
being paid that he knew there was sufficient money 
there so that this could have been paid in heu of 
those other bills. 

Mr. Burford: It seems to me, your Honor, that 
the bank account speaks for itself. 

The Witness: The question, your Honor clari- 
fied for me, and as far as that is concerned I am 
not paying any attention to these earlier sheets be- 
eause I was not in the picture at that time, and as 
of April 30th your Honor will note that there is a 
bank balance, according to this of $4,071. Then we 
put in $14,000 here—it is recorded there as May 
Ist but as soon [245] as all these many payroll 
checks are drawn against it, it reduces very quickly 
to a relatively small balance—but the matter of 
meeting, if there were such funds on hand so that 
the material bills and the payroll could have been 
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met, we then would, had there been that excess, 
have gone ahead and paid the payroll taxes. But 
we were meeting the payrolls which had to come 
first and the material bills had to come second. 

Q. (By Mr. Sherman): And the payroll taxes 
third ? A. That is right. 

(). Now, at the time of this April 30th discus- 
sion, when there was, as you testified, insufficient 
funds to meet it in full, were there any funds to 
meet any part of it? 

A. It is my recollection that there were funds 
of approximately $3,000. It may have been between 
$3,000 and $4,000. 

@. Did you indicate or suggest that you would 
authorize a check for that amount or some lesser 
amount? A. I did not. 

Q. Asa matter of fact, sir, didn’t you indicate 
that you wouldn’t approve any check unless there 
was sufficient funds to meet it all? 

A. I don’t recall that. 

Mr. Sherman: Mr. Clerk, may I have Defend- 
ant’s Exhibits D, F and G—pardon me, make that 
F, H and J. [246] 


(The exhibits referred to were passed to 
Counsel. ) 


The Witness: Your Honor, may I supplement 
my last answer? 

The Court: Yes. 

The Witness: If Mr. Sherman is purporting to 
cover the matter of sufficient funds on hand with — 
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which to pay the payroll taxes at any given time, 
the bank statements would indicate enough of a 
balance on occasion in the account with which to 
pay the payroll taxes, but it was necessary, as far 
as White-Ahlgren was concerned, to go ahead and 
meet the payrolls and you had to build up a balance 
with which to do that and to meet the material bills 
as far as you could go, and you had to build up a 
balance to do that. 

Q. (By Mr. Sherman): Would this be a fair 
statement, sir, if there was sufficient funds to meet 
it all you would have authorized it all, but there 
not being sufficient funds, and you having to pick 
and choose your order of priority was payroll first, 
supplhers second, would that be a fair statement? 

A. Yes. 

Q. Now, Mr. Van Tassel, I show you 

The Court: Did White-Ahlgren or anybody ever 
say how they were going to pay these payroll taxes 
or other taxes? Did you have any discussion with 
them about that? [247] 

The Witness: When I was first in the picture 
there was this matter of garage slabs talked about 
as a possible $50,000 recovery. There was also the 
purported balance which was due from Webb & 
Knapp on the Claremont Gardens job. 

So that in connection with each of these there 
appeared to be sufficient money. 

The Court: Did you have a discussion with them 
about that? 

The Witness: Qh, yes, I did. 
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The Court: What did they say, that that is 
where they were going to get the money to pay the 
payroll taxes, and so forth? 

The Witness: They weren’t talking so much 
about the matter of payroll taxes right then as the 
matter of future possible recoveries. 

The Court: All right. 

Q. (By Mr. Sherman): In that regard, Mr. 
Van Tassel, with reference to the possibility of the 
Webb & Knapp payments, all of White-Ahlgren’s 
rights to the Webb & Knapp payments were as- 
signed to Century Indemnity as of May 28, 1954, 
is that not correct ? A. Thatasviehe 

Q. With respect to the $50,000 additional funds 
on the garage slabs, at no time to your personal 
knowledge did Marine Development ever promise 
they would make such a payment, is that [248] 
not correct? 

A. They didn’t promise they would make any 
such payment. They said they would consider it 
again. 

@. Finish the job and we will see you then? 

A. Yes. 

Q. So you knew they had never indicated that 
they would? 

A. I haven’t testified at any time they did. 

Q. I now show you Defendant’s Exhibit F for 
identification, Mr. Van Tassel. Do you recognize 
that document? A. I do. 

Q. That is an agreement of release and indem- 
nity whereby Century Indemnity Company agrees 
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to indemnify the Marine Development Company 
against any claim of the United States, of the State 
of California, or of a garnishee named Ocean House, 
Ine., and another possible claimant to the 10% 
retention monies in consideration of Marine De- 
velopment transferring those funds to Century In- 
demnity Company. 

A. That is what the agreement says, yes. 

The Court: That indemnifies Marine Develop- 
ment? 

Mr. Sherman: That indemnifies Marine Develop- 
ment against any 

The Court: Liability on taxes involved in this 
case? 

Mr. Sherman: Yes, if they turn certain monies 
that Marine Development held over to Century In- 
demnity Company. 

The Witness: Pardon me, your Honor. Mr. Sher- 
man’s answer [249] is rather all-inclusive. 

The only claim for taxes which was involved is 
Item No. 1 there in the sum of $12,000-odd. 

The Court: Payroll taxes? 

The Witness: Payroll taxes. 

Mr. Burford: That is for the fourth quarter of 
1953 only, your Honor, not for the taxes here in 
issue, in total. 

Mr. Sherman: I think the stipulation between 
the parties shows this, your Honor, that prior to 
the execution of this agreement Marine Develop- 
ment was served with a levy by the Internal Rev- 
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enue Service and the levy was in the amount of 
$12,718.11. 

The Court: Those taxes are not involved in this 
case ? 

Mr. Sherman: They are involved. 

Mr. Burford: They are, but this 1s only a part 
of them. 

Mr. Sherman: This is a part of the whole. 

The Court: Yes. In other words, these are the 
payroll taxes. 

Mr. Sherman: Yes. 

The Court: You also have withholding taxes. 

Mr. Burford: For one quarter. 

You see, the fourth quarter of 1953 and the first 
three quarters of 1954 are involved, and the only 
point we are making was that when you say these 
are the taxes issued therein, they are some of [250] 
them. 

The Court: It is a part of the taxes? 

Mr. Sherman: It is a part of the taxes. 

The Court: All right. 

Q. (By Mr. Sherman): This agreement, Mr. 
Van Tassel, was executed by you as attorney and 
agent in fact of The Century Indemnity Company? 

A. That is how it was specified there. It was 
executed by me. 

@. You received specific telegraphic authority 
from The Century Indemnity Company to so exe- 
eute it, did you not? A. I did. 

Mr. Sherman: Offer it into evidence, as Defend- 
ant’s Exhibit F, your Honor. 
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The Court: It is admitted. 


(The document referred to was marked as 
Defendant’s Exhibit F, and received in evi- 
dence. ) 


The Court: What is meant by payroll taxes? 

Mr. Sherman: I think it is a broad term, your 
Honor, which includes the withholding of the em- 
ployee, his share and the employer’s share of the 
Social Security taxes, and also the unemployment 
bax. 

Mr. Stacey, do you have Exhibit H? 

The Clerk: I gave it to you already. [251 | 

Q. (By Mr. Sherman): Mr. Van Tassel, I now 
hand you that which has been marked Defendant’s 
Exhibit H for identification, which purports to be 
Check No. 2468, made by the Marine Development, 
Inc., company payable to The Century Indemnity 
Company in the amount of $54,249.18. Did you re- 
ceive that check pursuant to the execution of this 
agreement of release and indemnity, Defendant’s 
Exhibit KF? A. I did. 

@. What did you do with that check? 

A. I sent that through to The Century Indem- 
nity Company at Hartford, Connecticut. 

The Court: That is Exhibit what? 

The Witness: That is Exhibit H, your Honor. 

Mr. Sherman: I offer it into evidence as De- 
fendant’s Exhibit H, your Honor. 

The Court: It is admitted. 
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(The document referred to was marked as 
Defendant’s Exhibit H, and received in evi- 
dence.) 


Q. (By Mr. Sherman): And that represented 
the final 10% retention monies that Marine De- 
velopment had at the time? A. Yes. 

Q. By this time, of course, sir, Century In- 
demnity had [252] expended out of its own funds 
monies in payment of suppliers on the Camp Pen- 
dleton job? A. For materials, yes. 

(). In addition to indemnifying Marine Develop- 
ment Company with respect to any lability they 
might suffer if they surrendered this check to you, 
did you also indemnify Marine Development—and 
by ‘‘vou,’’ I mean Century Indemnity—did you 
also indemnify Marine Development against any — 
tax claims of the State of California, if they con- 
tinued to make wage payments on the job? 

Mr. Burford: Are you referring to this 

The Court: Exhibit EF? 

Mr. Sherman: I am not, sir. Let me rephrase 


the question. 

Q. In addition to the indemnifications contained 
in Exhibit F, did you on behalf of Century Indem- 
nity execute any documents wherein you agreed on 
their behalf, or Century Indemnity agreed, to in- 
demnify Marine Development Company against anv 
tax claims of the State of California if Marine 
Development continued to deposit the progress pay- 
ments into the trust account rather than divert any 
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of those payments to paying State of California 
taxes ? 

A. We indemnified them to a limited extent, 
Mr. Sherman. Your question is too broad. 

@. You did indemnify them to some extent, 
then? [253] 

The Court: When, before or after the Job was 
finished ? 

The Witness: Before the job was finished. 

The Court: Before the job was finished? 

The Witness: Yes. 

The Court: We will recess until 2:00 o’clock. 

Mr. Sherman: Before we do that, may I just 
put this in? 

Q. Mr. Van Tassel, I show you Defendant’s Ex- 
hibit G for identification. Is that the letter of in- 
demnification that you are speaking about with ref- 
erence to the State of California? 

A. That is right. [254] 


* * * 


Redirect Examination 
By Mr. Burford: 


@. Mr. Van Tassel, this morning you testified, 
I believe, on direct examination or cross-examina- 
tion, or both, that you as the trustee for Century 
would have countersigned a check for the payroll 
taxes, that would be the amount due from the em- 
ployer for Federal income tax withheld, Social Se- 
curity taxes and Federal unemployment tax, had 
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there been enough money in the bank account to 
make this payment. Would you explain to Judge 
Hall what you meant by that statement? 

A. I will repeat, that what I had in mind was 
that 1f there was sufficient money to meet the pay- 
rolls and the material bills with an excess over and 
above that, that then we would have paid the payroll 
taxes. [258] 

(). In other words, I believe—— 

Mr. Sherman: Your Honor, I will object to 
Counsel’s redirect. This is a critical issue in the 
case, the witness is an attorney, this 1s redirect ex-— 
amination, and I do not think it is proper under 
all circumstances for counsel to lead this witness 
to get the answer counsel wishes. | | 

I think if he has pertinent questions on redirect 
he should ask them without stating to the witness 
what answers he desires and merely expect a yes 
or no answer. 

The Court: He hasn’t, but he was giving an in- 
dication that he was about to by his use of ‘in 
other words.’’ 

Mr. Sherman: Yes, your Honor. 

My. Burford: I will withdraw the question, your 
Honor. 

@. Mr. Van Tassel, what were the lienable claims 
under the bond of Century Indemnity? 

A. They were claims for materials which were 
furnished to and used in the job. 

Q. Were there other lhenable claims under the 
bond ? 
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A. Labor would have been a lienable claim, yes. 

Mr. Burford: At this time, your Honor, I offer 
in evidence Plaintiff’s Exhibit 20 for identification, 
which is a schedule of payment made by Century 
Indemnity to creditors of White-Ahlgren. 

The Court: Very well. 

The Clerk: Plaintiff’s Exhibit No. 20. [259] 


(The document referred to was marked as 
Plaintiff’s Exhibit No. 20 and received in evi- 
dence. ) 


Mr. Burford: The total amount is in the stipu- 
lated facts. This just gives a breakdown. 

@. Mr. Van Tassel, I direct your attention to 
Plaintift’s Exhibit 20-—— 

The Court: That is payment by Century Indem- 
nity Company ? 

Mr. Burford: That is correct, your Honor. 

@. —that shows a payment on June 10, 1954, 
to Nelslo Corporation of $62,143.72 ? 

A. That is right. 

@. What was that payment for, Mr. Van Tassel? 

A. ‘That covered the May deliveries of mixed 
concrete to the job. 

Q. How did Nelslo render its billing forms for 
mixed concrete? 

A. TI saw billings which were in the construction 
shack of White-Ahlgren Company which I under- 
stand had been delivered to Mrs. Higgins by the 
foreman on the job, one of the foremen on the job, 
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these being delivery slips as each truckload of mixed 
concrete came in and dumped its load. 

Thereafter the billing would be made up, as I 
recall, from the accumulation of these delivery 
tickets indicating quantities. [260] | 

Q. Which were payable how often, did you say?! 

A. They were payable on the 10th of the month | 
following the month in which the deliveries were | 


made. 

Q. Now, Mr. Van Tassel, Judge Hall asked you |; 
before recess at noon what sort of record you kept 
of what was in the White-Ahlgren Trust Account 
No. 1. Would you explain for his benefit what sort 
of record you maintained as to the status of that 
account ? 

A. Yes. I continued the practice by Mrs. Cole 
of a running record of checks drawn against the } 
Trust Account No. 1 with this explanation neces- 
sary, that when it came to the matter of payroll I 4 
would show that as payroll ending such and such 
a week in the lump sum, or the total of the net 
wages, rather than listing each individual em- 
ployee’s name and amount. 

But other than that, we kept a running record, 
payroll, for example, $10,789 and odd cents, and 
then a separate listing of each individual cheek 
which we drew for materials. 

The Court: Where did you get the information, 
from White-Ahlgren’s bookkeeper ? 

The Witness: From White-Ahlgren’s book- 


keeper. 
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The Court: Did you have access to their bank 
statements ? 

The Witness: I wasn’t checking their bank state- 
ment. 

The Court: No. No. Did you have access to 
them ? 

The Witness: I had access to their [261] check- 
book. 

The Court: But did you have access to the bank 
statements which have been introduced here in evi- 
dence ? 

The Witness: I didn’t make it a practice of 
doing so. 

The Court: Did you ever go to the bank to check 
up to see what their balance was, or whether or not 
they had the money in the bank that they said they 
had? 

The Witness: No. 

The Court: Did they show you a bank state- 
ment? 

The Witness: I don’t recall that they ever 
showed me a bank statement. Mrs. Higgins and I 
would try to reconcile our records with respect to 
the running balance. 

The Court: In the checkbook? 

The Witness: In the checkbook, and she would 
confirm to me what the amounts were, if we had 
any differences, in other words. 

On one occasion we did have. I corrected it in 
my running record. But she knew what the total 
of the payroll checks were, she knew what each 
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material bill that was paid was, and she kept a 
running record of it. 

The Court: Did you ever deposit any money in 
the account, whatever the name of this account is? 

Mr. Burford: Trust Account No. 1. 

The Court: Trust Account No. 1. 

The Witness: I accompanied Mr. White 

The Court: No; did you ever go down and make 
a deposit? [262] 

The Witness: I went with him, yes, to the bank, 
to the Carlsbad branch. 

The Court: When they put their money in? 

The Witness: When they put the trust account 
check in, the Marine Development Company’s check 
payable to White-Ahlgren Trust Account No. 1. 

The Court: Did you put it in? 

The Witness: They would go to the window. 

The Court: Who was it payable to? 

The Witness: It was payable to White-Ahlgren 
Trust Account No. 1. 

The Court: Did you endorse it? 

The Witness: I don’t recall that I did. I may 
have. But I don’t recall that that was required. I 
mean, it was simply for deposit only, White-Ahl- 
gren Trust Account No. 1, by so and so. 

Mr. Burford: I think, your Honor, the stipula- 
tion of facts is that all of the progress payments 
made under this contract were deposited to the ac- 
count of White-Ahlgren in the Trust Account No. 1. 

The Court: I understand that stipulation of 
facts, but the government is contending here that 
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he on behalf of The Century Indemnity Company 
was, in truth and in fact, the contractor. That is 
what they are trying to establish. 

Mr. Sherman: The frame of reference is that I 
think [263] plaintiff has to establish that they were 
not by their conduct the employer and, second 

The Court: Your position then, let us say 

Mr. Sherman: Our position is that the evidence 
will fail to show that plaintiff was not in control, 
realistically speaking, of the running of this job 
and, most important as bearing upon the running 
of this job, the financial control whereby the com- 
pany could run the job. 

That is our position and our contention. 

The Court: I am stating it a little more bluntly 
than you are. The net essence of your contention 
is that Century Indemnity was, in truth and in 
fact, running the business. 

Mr. Sherman: Was in control of it. We think 
that word ‘‘control’’ is the important thing under 
the Ninth Circuit decisions, your Honor. 

The Court: In any event, that was the purpose 
of my question. It isn’t a question of the stipula- 
tion; the question is whether or not he for Century 
Indemnity got the money from Marine Develop- 
ment, took it and deposited it in the account. 

Did you ever do that? 

The Witness: I have no recollection of doing 
that. I may have. I certainly went with them. 

Your Honor objected to my stating what I did. 
On each occasion we wanted to be certain that the 
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money went into the bank. None of us wanted to 
be countersigning checks [264] against an account 
which would not have the money in it. 

The Court: Did you go with them on every check 
that they deposited, or do you know? 

‘The Witness: I think that I accompanied them | 
in most of the instances when I was down there, yes. | 

The Court: Just when you were there? 

The Witness: Pardon me? 

The Court: Did you ever see the bank state- 
ments until this morning? 

The Witness: Yes; I had seen copies of them 
before. 

The Court: Did you ever notice the deposits 
made on there? | 

The Witness: No. I mean, I did not check them. | 
We had an accountant go over this, your Honor. | 

‘the Court: IJ understand. 

‘he Witness: LI wasn’t attempting to verify his 


work. 

The Court: All I am trying to find out is whether 
or not you were the boss man. 

Mr. Burford: Your Honor, I don’t want there 
to be any doubt 1n your mind. I would like to clarify 
the facts for your Honor in this respect, if I may. 

Q. Mr. Van Tassel, you stated that you went 
down to ¥ 

Mr. Sherman: Your Honor, I dislike to inter- 
rupt 

The Court: He has a right to refer his question — 
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on direct examination. He hasn’t come to his ques- 
tion yet. [265 | 

Mr. Sherman: I thought Counsel was making a 
statement at this point. 

Mr. Burford: I will phrase it this way: 

Q. When did you go to Camp Pendleton nor- 
mally ? A. On Friday of each week. 

@. When did Marine Development make prog- 
ress payments to White-Ahlgren ? 

A. On Friday of each week. 

@. What was the basis for these payments? 

A. The amount of work which had been done 
during the past week up until I think Wednesday 
of the week on which the Friday followed. 

Q. Do you know how those statements were pre- 
pared ? 

A. You are talking about the statement to Ma- 
rine Development ? 

@. The statement to Marine Development. 

A. They were prepared, I understand, by Mrs. 
Higgins ordinarily based upon computations by Mr. 
-White and Mr. Ahlgren perhaps, and Mr. Ray per- 
haps, of the work done during the past week for 
which they might render a bill, and those estimates 
then, if we may call them that, were then submitted 
to Marine Development Company for checking by 
them. 

On occasion they might decide in their check on 
the amount of work done that it was somewhat over- 
stated and cut down the amount they were willing 
to pay on that given Friday. [266] 
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Q. Those statements were the ones on which the 
bills were rendered and the progress payments were 
made ? A. That is right. 

Q. Did you ever see those statements or any of 
them when you were down there on Friday? 

A. Yes; on occasion I was furnished with a copy 
by Mrs. Higgins. 

Q@. Where was that? 

A. That would be in the White-Ahlgren Com- 
pany construction shack. 

Q. Then after these statements had been ren- 
dered and approved, what was done with them? 

A. They would have been furnished Marine De- 
velopment, a copy or perhaps the original of that 
statement, which was checked over by it, and either 
approved or slightly modified downward, as the 
case might be, and we would then—'‘we’’ meaning 
Mr. White, Mr. Ahlgren and I—ordinarily would 
go over to the headquarters building of Marine 
Development, usually in the mid-afternoon, and 
meet with them, at which time they would draw a 
check for the amount they were willing to pay for 
that past week’s work. 

@. Where was this bank account in which the 
check was deposited, that is, the White-Ahlgren 
Trust Account No. 1? 

A. That was in the Security Trust & Savings 
Bank and they were deposited in their branch bank 
in Carlsbad. [267] 

@. For that account in the main office in San 
Diego? A. That is correct. 
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Mr. Burford: I just wanted to clear up the 
mechanics of how this was actually handled. 

The Court: Very well. 

Now on this Exhibit 20, this is a lst of payments 
made by Century Indemnity, where they paid from 
this Trust Account No. 1? 

The Witness: Oh, no. 

The Court: These were paid by Century In- 
demnity checks? 

The Witness: That is correct. 

The Court: Very well. 

Q. (By Mr. Burford): Now, Mr. Van Tassel, 
I call your attention to Defendant’s Exhibit D, 
which is a transcript of the White-Ahlgren Trust 
Account No. 1 bank account. 

Will you look at that bank statement and state 
what it shows to be the bank balance as of April 30, 
1954. 

A. It shows a balance of $4,071.18. 

Q. Now going on down this statement, Mr. Van 
Tassel, you will see deposits and withdrawals and 
balances from time to time. 

Will you explain to the Court how you deter- 
mined how much money you needed in the bank to 
meet material bills and labor payroll? [268] 

The Court: I understood he did not see these. 

Did you use the bank statement in that connec- 
tion at all, or did you rely upon the statement pre- 
pared by this bookkeeper and their checkbook ? 

The Witness: I relied on the checkbook, as far 
as that is concerned. 
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The Court: On the checkbook? 

The Witness: Yes. 

Mr. Burford: Well, your Honor, the balance in 
the bank would not correspond exactly with the 
balance as shown on the books because, of course, 
there would be checks outstanding. 

The Court: I do not suppose it would. 

Mr. Burford: Perhaps we should introduce the 
books. The purpose of this testimony was not to 
show exactly the balance at what time. May we wait 
until the books are introduced? 

The Court: What is the purpose of the books? © 

Mr. Burford: The purpose of it, your Honor, 
was directed to the proposition this morning that 
at a particular time there would be a balance in 
the bank account, which, of course, there was, and 
my purpose is to show how the balance went up 
and down as the payment of suppliers and material 
bills came in which they knew would be due. 

Mr. Sherman: Perhaps we can save the trouble. 
I will stipulate, your Honor, that the balance fluctu- 
‘ated with the [269] payment of payroll and ma- 
terial, if that is what Counsel is interested in. There 
is no question about that. 

The Court: I do not think there is any need of 
encumbering the record here with the books and 
records of the company. The question involved here 
in this case is not so much the status of the White- 
Ahlgren Company as it is what this plaintiff had to 
do with it, and he has testified to that, and I think 
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that would be sufficient without introducing the 
books. 

I inquired of that because I wanted to know 
whether or not he ever used this bank statement, 
and he has testified that he did not, that he and the 
bookkeeper used the checkbook to check against the 
checks and withdrawals. 

Mr. Burford: I believe, your Honor, unless you 
have any further questions, that is all I have. 

The Court: I do not have any questions. 

Mr. Sherman: Your Honor, a few points were 
brought out on redirect that I would like to go 
into. 

The Court: Very well. 

Incidentally, 1n going through the bank state- 
ments I notice that practically all bank deposits 
were credited on Monday. 

Mr. Burford: Possibly deposited Friday and it 
would show up as a Monday credit. 

The Witness: It is a branch bank. [270] 


Recross-Examination 
By Mr. Sherman: 


Q. Mr. Van Tassel, after you became an author- 
ized trustee on this bank account, do you know to 
whom the bank statements were mailed by the bank ? 

A. I do not. 

The Court: Were they mailed to you? 

The Witness: They were not mailed to me. 
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Mr. Sherman: May we have these marked De-- 
fendant’s Exhibit next in order, please? | 
The Clerk: AD. 
The Court: Are they a group, a series? 
Mr. Sherman: Just two each. I believe they @ 
should be separately marked, your Honor. | 
The Court: That will be AD and AE. 


(The documents referred to were marked as 
Defendants’ Exhibits AD and AE, respectively, 
for identification.) 


Q. (By Mr. Sherman): Mr. Van Tassel, I now 
hand you that which has been marked Defendant’s 
Exhibit AD for identification, being a check made 
by Marine Development, Inec., payable to the White- 
Ahlgren Trust Account No. 1 under date of July 
23, 1954, in the amount of $58,019.76. 

Will you examine that check, sir, and will you 
please [271] examine the endorsement on the re- 
verse side thereof ? A. I have. 

Q. Would you please read that endorsement, 
sir? 

A. ‘‘For deposit only, White-Ahlgren Trust Ac- 
count No. 1, by Burton A. Van Tassel, Trustee.”’ 

Q. Is that your handwriting, sir? 


A. It is. 
Q. You then deposited this check in the trust 
account ? A. J endorsed it. 


Mr. Sherman: Offer it in evidence, your Honor. 
The Court: Admitted. 
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(The document referred to was marked as 
Defendant’s Exhibit AD and received in evi- 


dence. ) 


Q. (By Mr. Sherman): Mr. Van Tassel, I now 
§ hand you that which has been marked Defendant’s 
Exhibit AE for identification, being another check 
§ made by Marine Development, Inc., payable to 
White-Ahlgren Trust Account No. 1, under date of 
September 3, 1954, in the amount of $558.18. Will 
you please examine the endorsement on that check? 

A. I have. 

®. Is that endorsement also yours? 

Bee Lt. 1s. 

Mr. Sherman: I offer it in evidence as the De- 
fendant’s [272] Exhibit next in order. 

The Court: It will be received. 


(The document referred to was received as 
Defendant’s Exhibit AE in evidence.) 


The Court: Do you recall the circumstance of 
getting either one of these checks? 

The Witness: I don’t recall, your Honor. 

Q. (By Mr. Sherman): Mr. Van Tassel, at any 
time while you acted as trustee of the White-Ahl- 
gren Trust Account No. 1 was your authority and 
approval a condition precedent to the issuance of 
Marine Development Company of any of its prog- 
ress payments to the trust account? 

The Court: Or to White-Ahlgren ? 

Mr. Sherman: No—well, your Honor, I believe 
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that with one or two exceptions all checks were 
made payable directly to the trust account. 

The Court: All right. 

Mr. Sherman: And the one or two exceptions 
were deposited in the trust account. This is by 
stipulation of the parties. 

The Court: Very well. 

The Witness: I recall that it was common prac- 
tice for the Marine Development Company to re- 
quire a letter of consent executed by the person 
representing the Century as trustee, that being un- 
questionably due to the change in progress [273] 
payments, they didn’t want their bond exonerated, 
didn’t want the surety company exonerated because 
the progress payments were changed. 

The Court: <A letter of consent to what? 

The Witness: To the Marine Development Com- 
pany consenting to the payment of the particular 
amount on each given week. Their normal payments 
would have been monthly. 

Q. (By Mr. Sherman): As a matter of fact, 
they would not issue their checks for the weekly 
payments until such a consent had been furnished 
to them, 1s that not correct? 

A. We didn’t try. They always requested it and | 
we furnished it. 

«). Did they lead you to believe that they would — 
require it before they would do it? 

A. I think that would be a fair statement. 

Mr. Sherman: No further questions, your [274] 


Honor. 
& ¥% % 
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MRS. IRENE HIGGINS 


| called as a witness by and on behalf of the defend- 
| ant, having been first duly sworn, was examimed 
| and testified as follows: 


The Clerk: State your name in full, please. 

The Witness: Mrs. Irene Higgins. 

The Clerk: Will you spell your last name? 
The Witness: H-1-g-g-i-n-s. 

The Clerk: Your address, please. 

The Witness: 11331 Culver Drive in Culver 


} City. [328] 


Direct Examination 


} By Mr. Sherman: 


Q. Mrs. Higgins, you were the bookkeeper for 
the White-Ahlgren Company, were you not? 

A. Yes, sir; I was. 

The Court: For what period? 

The Witness: For the period from March of 
1953 until August of 1954. 

Q. (By Mr. Sherman): I take it then you were 
the bookkeeper for the company at the time that the 


Camp Pendleton job commenced ? 


A. Yes, sir; I was. 
Q. At the time of the commencement of that job 
did you prepare weekly payroll sheets with respect 


' to the payroll on that job? 


A. Yes, sir; I did. 

Q. Will you please tell us how those payroll 
sheets were prepared ? 

A. Yes, sir. The time cards were delivered to 
our San Diego office by the foremen, I would com- 
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pute from the time cards the hours, rate of pay, 
withholding tax, the other deductions, the Federal 
and State deductions, and arrive at a net figure. I 
would do that for each timecard. 

At the completion of that operation I would then } 
transrer this information to a recap sheet indicating 
all the [829] men’s names and the various cate-_ 
gories, the Federal taxes, the State taxes, and their 
net pay. 

Mr. Sherman: May I have Defendant’s Ex- 
hibit W ? 


(The exhibit referred to was passed to coun- 
sel.) 


Q. (By Mr. Sherman): Mrs. Higgins, I now 
hand you Defendant’s Exhibit X in evidence—— 

Mr. Burford: Pardon me, just a minute. Could 
you move the microphone over just a little? 

The Court: You cannot hear her? 

Mr. Burford: No, your Honor. | 

Q. (By Mr. Sherman): Mrs. Higgins, is the | 
Defendant’s Exhibit X which you now have before | 
you typical of the type of payroll recaps you pre- 
pared ? A. Yes, sir; it is. 

Q. What would you do with these payroll recaps 
after you prepared them? 

A. These payroll recaps, the original was sent } 
to Eva Cole’s office in the very beginning, the ecar- 
bon copy L kept as a file copy. | 

Q. What was your understanding as to the man- 
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ner in which the payroll shown on the recap was to 
be paid? 

A. In the beginning we were to receive an in- 
dividual [330] check from Mrs. Cole for the gross 
payroll. 

@. By an individual check you mean one? 

A. One check to cover the entire payroll. 

@. The payroll as shown on the recap for that 
week ? A. Yes. 

(). What was to then occur? 

A. Then we were to prepare the individual 
checks on a payroll account. 

@. Did this procedure ever change? 

A. Yes, sir; this procedure changed. 

@. When did it change? 

A. On January 11th Mrs. Cole decided we should 
go back to net, we should adjust to net payroll 
rather than gross. 

@. How was the procedure varied in accordance 
with that? 

A. The only change would be in the amount of 
the check issued by Mrs. Cole. 

Q. And the amount of the check issued would 
be in the amount of net as shown on the recap 
rather than in the amount of the gross shown on 
the recap? A. Yes. 

@. How long did that procedure continue? 

A. Until around about the middle of March. 

Q. What took place then? 

A. Then it was decided that a representative 
from the bonding company, Century Indemnity, 
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would come down to the [3831] Pendleton construc- 
tion shack and sign each individual check. No longer 
was one check made up for the entire payroll. 

@. You say each individual check. Upon what 
account were these individual checks drawn? 

A. On the White-Ahlgren Trust Account No. 1. | 

@. In what amount would the checks be made? | 

A. In the net amount. 

Q. And The Century Indemnity representative 
would then be asked to countersign each of those 
checks drawn against the trust. account in the net 
amount ? A. Yespsitt 

®. How long did that procedure continue ? 

A. For the duration. 


@. Until the end of the job? A. Yes. 
@. Who was The Century representative at the 
beginning of this procedure? A. Mrs. Cole. 


Q. Who were the other Century representatives ? 

A. There was also Mr. Van Tassel, Monte Waite — 
—TI believe that is all. 

@. That came down with reference to the coun- 
tersigning of these checks? A. Yes. 

Q. When they would countersign these checks, 
would they use any source of reference to deter- 
mine whether the checks [3832] were proper or not? 

A. I had previously prepared this recap sheet. 
The representative would take the recap sheet and 
compare it with the checks, check by check. 

Q. Did you furnish such recap sheets to Mrs. 
Cole? A. Yes. 

Q. I want to make sure, you furnished such 
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recap sheets to Mrs. Cole after this procedure of 
signing individual checks at the job site? 

A. Yes. 

@. Had you furnished such payroll recaps to 
her prior to that time under the former procedure? 

A. Yes. 

Q. Did you at all times furnish the representa- 
tive of Century Indemnity Company with a copy 
of the payroll recap? A. Yes. 

The Court: Was there any other bank account 
of White-Ahlgren ? 

The Witness: White-Ahlgren had another bank 
account, yes, Sir. 

The Court: Throughout the time you were there? 

The Witness: No, sir. It was closed, I would say, 
around about March of 754. 

The Court: So White-Ahlgren Trust Account 
No. 1 was the only bank account they had? 

The Witness: After March. [333] 

The Court: After Mr. Van Tassel came on? 

The Witness: JI think that is right. 

Q. (By Mr. Sherman): Mrs. Higgins, to clarify, 
there was in White-Ahlegren Trust Account No. 1 
over which there was this countersignature require- 
ment, is that correct? A. Yes. 

@. And in addition to that White-Ahlgren had 
their own account as to which no countersignature 
was required, is that correct? 

A. That is true. 

Q. To your knowledge, did White-Ahlgren have 
any other accounts which they alone controlled? 
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A. No, sir. 

Q. Now with reference to the disbursements 
from the trust account, did you ever have the bank 
statements for purposes of reconciling your books 
with the disbursements from the trust account? 

A. At the very beginning I did not have. I did 
not receive December’s or January’s until the Ist 
of February. Thereafter I received them each 
month. 

Q@. From whom did you receive them each 
month ? 

A. I received the bank statements from the Cen- 
tury Indemnity office. 


Q. At all times? [834] A. At all times. 

(). Throughout the entire continuation of the 
job? A. Yes, sir. 

(). Did you ever receive the bank statements : 
directly from the bank? A. I did not. 


Q. Now, Mrs. Higgins, directing your attention 
to on or about April 30, 1954, did you have occasion 
to discuss the payment of Federal withholding and 
employment taxes with Mr. Van Tassel? 

A. Yes, sir. 

@. Would you please tell us what took place at 
that time? 

A. On this date, April 30th, I presented to Mr. 
Van Tassel a check for both the Federal and the 
State payroll taxes for his signature. 

Q. By ‘‘payroll taxes with reference to the Fed- 
eral taxes,’? do you mean the withholding and the 
employment taxes? A. I do. 
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Q. All right; please continue. 

A. I presented this check or, rather, two checks, 
one to the State and one to the Federal government, 
for his signature along with the reports. 

@. You mean the returns? 

A. The returns, yes. [335] 

Mr. Van Tassel told me at that time to mail in 
the returns but that we would be in a better posi- 
tion later on to sign these checks. 

Q. Did he at that time sign any checks? 

A. The checks were not signed. 

Q. Did he at that time indicate that if a check 
in a lesser amount were presented to him he would 
sign it? A. No, sir. 

@. Did he say anything further to you at that 
time ? A. Not at that time. 

Q. What did you then do? 

A. I mailed the returns. 

Q. Without payment? 

A. Without payment. 

Q. Did Mr. Van Tassel ever approve a check 
for payment thereafter ? 

A. A check was never cancelled. It was never 
signed. 

Q. During the time 

The Court: May I interrupt you a moment? 

Going back to this matter of bank statements, you 
said you didn’t receive bank statements for De- 
cember or January until February ? 

The Witness: Yes, sir. 

The Court: And then you later stated that you 
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received all statements from the office of Century © 
Indemnity, including [336] those statements for De-_ 


cember ? 1 
The Witness: Yes, sir. 1 
The Court: So that you never received a bank § | 

statement of White-Ahlgren from the bank? T 
The Witness: That is correct. () 
The Court: Or cancelled checks? i 
The Witness: That is right. The cancelled checks } 4 

go along with the statements. nity 
The Court: In other words, all the cancelled ¥}j: 

checks and bank statements came to you from Cen- | () 
tury Indemnity ? BB 


The Witness: Yes, sir. 

Q. (By Mr. Sherman): Now, Mrs. Higgins, at ~ 
the time that you had this conversation with Mr. 7 
Van Tassel and thereafter were materialmen and 
supphers being paid? A. Yes, sir. 

@. With reference to the suppliers, did you pre- 
pare any schedule or list of bills due to them? 

A. Yes; at the beginning of the month of March 
and thereafter at the beginning of each month I 
would prepare a schedule of the accounts payable. 

] would segregate these vendors by Pendleton and 
others, | would make a separate listing. 

. Who told you to prepare such statements ? 

A. Mrs. Cole told me to prepare the first one, 
which [337] would have been the first of March, 
for the month of February. 

Q. Did you just thereafter continue to prepare 
them that way? 
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A. Thereafter Mr. Van Tassel would ask for the 
schedule. 

The Court: That is the schedule of what now? 

The Witness: Of accounts payable. 

The Court: That is besides labor? 

The Witness: Yes, sir. 

Q. (By Mr. Sherman): ‘T'o whom would you 
furnish these statements? 

A. ‘To the representative of the Century Indem- 
nity who happened to be at the construction shack. 
In most cases it was Mr. Van Tassel. 

@. And Mrs. Cole as well? 

A. The very first one, I believe, yes. 

Mr. Sherman: No further questions, your Honor. 


28 * 219) 


Cross-Examination 
By Mr. Burford: 


Q. Mrs. Higgins, I just want to ask you one 
‘simple question first. 

You were the bookkeeper on this job and you 
have stated that these individual payroll checks 
were in the net [338] amount due? 

A. Yes, sir. 

(). Have you ever seen a payroll check written 
to an employee which wasn’t in the net amount due? 

A. No, sir. 

Q. I believe you said that this White-Ahlgren 
‘Company had another bank account, a general ac- 
count, and your recollection was that it was closed 
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around March of 1954? A. Yes, sir. 

Mr. Burford: J think that that is Defendant’s 
Exhibit E. 


(The exhibit referred to was passed to coun- 


sel.) 
Q. (By Mr. Burford): Is this the account to — 
which you refer ? A. Yes; itis. 


Q. Do you want to look at it and see when it 
shows? 
A. I realize now it was a smaller balance there 

but—I don’t recall these entries. 

Q. You don’t recall whether this is the entire 
account? A. No. 

@. J am not trying to confuse you—it is a long 
time ago—I just want to ask you if you want to ~ 
correct your testimony ? 

A. Now that I see it, of course. 

The Court: What is your testimony? [339] 

The Witness: The account shows it was closed | 
in August. | 

The Court: Let me see it. 


(The exhibit referred to was passed to the 
Coury) 


The Court: Were the checks to the materialmen 
or for other bills incurred other than labor drawn 
on the trust account as well as the payroll? 

The Witness: I am sorry, sir. 

The Court: You drew checks for labor and then 
you drew checks for materialmen and suppliers? 
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The Witness: On this account? 
The Court: No. I am going to ask which account 
| were those checks for materialmen and suppliers 
| drawn on? 
The Witness: White-Ahlgren Trust Account. 
The Court: All of them? 
The Witness: Yes, sir. 
The Court: Throughout your entire period with 
| the company ? 
| The Witness: Yes, sir. 
| The Court: What was their other account used 
| for? 
| The Witness: During the month of December, 
| January and February they were used for payroll 
| from the Webb & Knapp job. 
| The Court: And after that? 

The Witness: I don’t recall. 

The Court: There are several deposits here made 
in April, [340] $618, $1,700, $1,100, and so forth. 
Do you remember what those were, the source of 
} them ? 

} The Witness: No. 

The Court: Did you make them out? 

The Witness: No; I wouldn’t make out the de- 
B posits. 

The Court: Very well. 

Q. (By Mr. Burford): Mrs. Higgins, you testi- 
§ fied that at the beginning a check was written to 
eover the gross amount of the payroll. That was in 
the beginning of the arrangement with Mrs. Cole, 
/is that correct? A. Yes; that is correct. 
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q. To whom was that check drawn? 

A. IJ never saw the checks. 

@. Where was the check deposited ? 

A. I can tell from the statements it was de- 
posited in the White-Ahlgren general account. 

(). That was the one that required no counter- 
signature of the trustee? 

A. The check drawn for the gross amount of the 
payroll was written on the White-Ahlgren trust ac- 
count and did require a countersignature. It was 
deposited into the general account. 

@. Which did not? A. Which did not. 

@. And that included those checks that first in- 
cluded [341] the withholding and Social Security 
and Federal unemployment tax? A. Yes. 

Q. So that they did go into that account? 

A. Yes, sir. 

@. Reverting now to this April 30, 1954, discus- 
sion with Mr. Van Tassel about which you testified, 
do you know what the bank balance was on that 
date ? A. Ido not know. } 

@. If I showed you the books, could you refresh 
your recollection ? 

A. I doubt very much if the books would show 
it. The bank statement might. 

Q. I am not asking what the bank statement 
showed; I am asking what the actual balance in the 
bank was at that date. Would the books show that? 


A. Maybe my checkbook would. I did keep a J) 


running balance in the checkbook. 
Q. Mrs. Higgins, I show you 
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Mr. Sherman: Your Honor, as a matter of pro- 
eedure for the record, if counsel is showing the wit- 
ness something I think it should be marked for 
identification. 

The Court: Yes, indeed. 

The Clerk: This will be No. 37. 


(The document referred to was marked as 
Plaintiff’s Exhibit No. 37 for [342] identifica- 
tion. ) 


The Court: What do you call this, a ledger, 
journal, check register? 

Mr. Burford: I believe it is 

The Court: Let the witness tell us what it is. 

Mr. Burford: Fine. 

@. How would you identify this Plaintiff’s Ex- 
hibit 37 for identification, Mrs. Higgins? 

A. This I would identify as the journal. 

Mr. Sherman: Your Honor, since apparently 
counsel is going to refer to notations, may J accom- 
pany counsel? 

The Court: Yes. 

Q. (By Mr. Burford): Mrs. Higgins, I show 
you the page in the general ledger part of the jour- 
nal referred to as the Trustee Bank Account. Now, 
would that be White-Ahlgren Trust Account No. 1? 

A. Yes. 

Q. Now it shows a balance as of certain dates, 
is that correct? A. Yes, sir. 

Q. Can you state whether to your knowledge you 
knew whether these balance are correct? 
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A. To the best of my knowledge, yes. 

@. Would you state for the Court what the bal- 
ance is as shown to be as of April 30, 1954? 

A. $4,330.71. [343] 

The Court: What was the amount? 

The Witness: $4,330.71. 

The Court: What was it on March 30th? 

The Witness: March 30th it was $12,249.81. 

Mr. Burford: Perhaps, your Honor, we should 
just go down the line on this to give you an idea 
of the running account. 

(. Would you state what the balance is shown 
to be on May 31, 1954? 

A. $12,000—I am sorry. 

@. You can give us both figures. 

A. Here I have it straight. 

It is an overdraft of $5,901.75. 

@. Now just prior to that it had shown a balance 
of what? A. $129,629.40. | 

Q. Then there is a payment of what? 

A. $135,531.15. 

The Court: In one check? 

The Witness: I don’t think so, no, sir. 

The Court: It just shows one entry? 

The Witness: One entry. 

Mr. Burford: This is a summary. 

Mr. Sherman: This is a ledger, your Honor. 

Q. (By Mr. Burford): Now, Mrs. Higgins, you 
testified that you prepared a [344] schedule of the 
payments due to suppliers under contract? 

A. Yes, sir; I did. 
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@. How did you know what was due? 

A. From the invoices and statements. 

(). They came to you? 

A. They came to our San Diego area 

). Then you would schedule these? 

A. Yes, sir. 

@. Did you always do it on a monthly basis? 

A. Yes, sir. 

@. How did you know what was due in between 
these? 


A. I did it once a month, the first of each month. 

Q. Was everything paid once a month? 

A. No, sir. 

Q. How did you know what was owing on F'ri- 
day, for example, when Mr. Van T'assel came down ? 

A. I kept a record of what was paid and how 
much of the account was paid, how much was paid 
on the account, so I would know at all times the 
status of the account. 

@. I believe you testified that when Mr. Van 
Tassel or another representative of Century came 
down that representative would inquire as to what 
was due? A. Yes. 

Q. Who would be present at those meetings? 

A. Generally Mr. White. [345] 

@. And you? A. And I, yes. 

@. Let’s just take, for example, a supplier for 
the benefit of the court. 

Suppose that you had an amount due for cement 
or crushed rock, how was that normally paid? 
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A. The cement was normally paid by the 10th of 
the following month. 

The Court: I think this might be an appropriate 
time for the recess. 


(Short recess. ) 


The Court: Proceed. 

Q. (By Mr. Burford): Mrs. Higgins, at the re- 
cess we had just started talking about these mate- 
rial bills. 

Now you received these bills for the amount due 
for, say, mixed concrete or gravel. 

Now did Mr. White ever see these bills? 

A. Iam sure he did. 

Q. Did you ever hear any discussion in your 
presence between him and Mr. Van Tassel in regard 
to the payment of various bills? 

A. Yes, but I can’t specify any particular con- 
versations. They did discuss them of course. 

The Court: As to the general practice, who in 
White-Ahleren [346] Company okayed a material 
bill for payment? 

The Witness: Al White. I would first of all 
check the calculations 
The Court: Yes? 

The Witness: 
accurate. 

The Court: Yes? 

The Witness: Then Al White would, when he 
paid or signed the check, would have before him the 
invoice and he would have the opportunity to 
eheck it. 


to determine that they were 
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The Court: Who made the determination 
whether or not White-Ahlgren actually got the 
material ? 

The Witness: ‘There would be a packing slip or 
a delivery slip signed at the time of delivery which 
I would match up with the invoice to determine 
that we did receive this. 

The Court: Then your regular course of busi- 
ness, I am speaking of now, 1s that you would pre- 
sent these to Mr. White 

The Witness: Yes. 

The Court: ——and he would approve them for 
| payment? 

The Witness: In most cases Mr. White, yes. 

The Court: Who else? 

The Witness: Mr. Ahlgren. 

The Court: Mr. Ahlgren or Mr. White? 

The Witness: Yes. 

The Court: And then it was presented to Mr. 
Van Tassel? [347] 

The Witness: Yes. 

Q. (By Mr. Burford): Now, Mrs. Higgins, di- 
recting your attention—I know this is a long time 
ago and I am not trying to hold you to specific de- 
tails at all—but do you recall at all the situation 
with respect to the amount due for mixed concrete 
about June and July of 1954? 

A. No sir, not specific or outstanding. 

Q. Do you know whether there were large bal- 
ances due on or about that date? 

A. No, sir, I do not know. 
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@. Do you recall whether the funds in the bank 
were ever sufficient during this time to pay all the 
bills that were due and outstanding at any one 
time ? 

Mr. Sherman: Your Honor, may I ask counsel 
to clarify what he means by ‘‘bank,”’ since we have §] 
different accounts here. ‘ 

Mr. Burford: I am referring to the White-Ahl- 
gren Trust Account No. 1, Mrs. Higgins. 

The Witness: Never at any time were there | 
enough funds to pay all suppliers. 

The Court: And labor? 

The Witness: And labor. 

The Court: And taxes? 

“ne Witness: That is true, and taxes. [348] | 

Q. (By Mr. Burford): Now, Mrs. Higgins, re- § 
verting again to April 30, 1954, that is the date 
this check for payroll taxes was presented, you have | 
testified, I believe, that the procedure was for the 
individual payroll checks to be paid after they were ) 
prepared by you and signed by Mr. White or Mr. | 
Ahlgren and generally Mr. Van Tassel but some 
representative of The Century Indemnity Company, § 
is that correct? A. That is true. 

@. And that system didn’t change on April 30th, J 
that was the same system being followed then ? 

A. Yes. 

Q. The same was true with respect to bills for | 
suppliers about which you have just spoken? 

A. Yes, sir. 

Q. So on that date the usual procedure was fol- | 
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lowed, the payroll checks were presented and signed, 
the bills for supphers were presented and signed? 

A. Yes. 

@. And then this check for payroll taxes was 
presented ? A. Yes, sir. 

Q. Then refreshing your recollection, I believe 
you stated that the balance was around $4300? 

A. Yes, sir, that is true. Do you want the exact 
figure ? 

Q. You can give the exact figure. [349] 

A. The book shows $438,300.71. 

Q. Can you testify that if that check had been 
signed there wouldn’t have been sufficient funds in 
the bank for the check to clear? 

A. That is true. The check was for more than 
that. 

Mr. Burford: I have no further questions. 

The Court: Very well. 


Redirect Examination 
By Mr. Sherman: 


Q. Mrs. Higgins, { would like to clarify one or 
two things. The procedure initially carried out with 
reference to payment of payroll, you said termi- 
nated, I believe, January 11th? That is when the 
new procedure of paying net instead of gross was 
initiated ? A. Yes, sir. 

Q. Would you please tell us when the system of 
paying gross was first started so that we could have 
our beginning and termination dates. 
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A. December 18th, as I recall. 

Q. So to briefly recapitulate, between December 
18th and January 11th it was gross, between Jan- 
uary 11th and the middle of March it was net, and 
from the middle of March until the end of the job 
it was individual checks against the trust account, is 
that correct? [350] A. Yes, sir. 

Q. Now you testified with reference to what the 
books show as to bank balance. In whose possession 
were those books? 

A. These were in the San Diego office in my 


possession. 
Q. Did Mr. Van Tassel ever ask to see those 
books? A. Not that I recall. 


Q. To the best of your recollection did Mr. Van 
Tassel ever consult that ledger with reference to 
what the bank balance was? 

A. Not that I recall. 

Q. Did you ever verify the balances that you car- 
ried in the ledger with what was shown on the bank 
statements after you received the bank statements? 

A. No, six. 

Q. So whether or not, or the extent to which the 
books were in accord with the bank statements, that 
was not within your knowledge, is that correct? 

A. That is true. 

Q. Now, Mrs. Higgins, I believe you further 
testified that the suppliers were paid from the trust 
account ? A. Yes. 

Q. What suppliers did you have reference to? 

A. The suppliers for the Pendleton job. 
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Q. To your knowledge were there any suppliers 
with [351] reference to other jobs at that time? 

A. Not to my knowledge. 

Q. The best you can recall, the suppliers were 
‘all paid from the trust account and they all per- 
tained to the Pendleton job? A. True. 

Q. Now with reference to which bills of suppliers 
would be paid and which suppliers would not, did 
Mr. Van Tassel ever personally direct you to pay 
any bill? 

A. I recall a telephone conversation regarding 
Lee Steel. 

®. Would you tell us about it? 

A. And he specified the amount he wanted to 
“pay, and I am not sure—— 

The Court: Is Lee Steel a person or is that 
the name of a company? 

The Witness: Lee Steel is the name of a com- 
pany that furnished steel, as I recall. 

Q. (By Mr. Sherman): Would you _ please 
continue. 

A. And by telephone Mr. Van Tassel asked me 
to prepare this check, which I did, and mail it to 
him. 

The Court: To whom? 

The Witness: To Mr. Van Tassel. [352] 

Q. (By Mr. Sherman): I believe you further 
testified as to the status per the books of the bank 
account, if there was sufficient funds to pay taxes. 
Ts it not true that there was not sufficient funds be- 
cause other types of items were preferred for 


payment? 
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The Court: That is a leading question, Counsel, 
and I do not think it is proper redirect. I think you 
went into that matter on direct examination. 

Mr. Sherman: Pardon me. 

The Court: You went into that matter on the- 
direct examination of this witness. 

Mr. Sherman: I merely asked the witness 

The Court: You just want to nail it down a 
little. 

Mr. Sherman: Well, I think that an inference 
exists in the record from the cross-examination that 
I would like the record to fairly portray. 

Q. Let me ask you this question, Mrs. Higgins. 

At the time that you presented this check to Mr. 
Van Tassel for taxes, which he didn’t countersign, 
did he in any way indicate to you that you should 
prepare a check for the balance that was in exist- 
ence and he would sign it? A. No, sir. [353] 


* * * 


Cross-Examination 
By Mr. Burford: 


Q. Mrs. Higgins, you were the bookkeeper 

A. Yes, sir. 

(). and you stated that you never reconciled 
your books with the bank statement ? 

A. The public accountant did that. 

Q. But you had the benefit of that information? 

A. I could have had, yes, sir. 

@. Did you know what cash was actually in the 
bank at any particular time? 
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A. Yes, I kept a running balance. 

@. You did keep a running balance? 

A. Yes, sir. 

Q. Did you ever yourself consult with Mr. Van 
Tassel in any way about his running balance or 
reconciling with him as to what was in the bank? 

A. Each Friday we would reconcile with each 
other. 

@. So you did have a conference with respect 
to what was in the bank and what could be avail- 
able for payments? A. Yes, sir. 

. Now, Mrs. Higgins, would you recall about 
how much money was involved in these first gross 
payroll checks which went to the White-Ahleven 
general account? 

A. Will an estimate be sufficient? [354] 

). If you can make a reasonable estimate. We 
are not trying to hold you to a particular amount. 
Would it be substantial ? 

A. There would be around $10,000. 


Q. Around $10,000? A. Yes. 
Q. That is your best estimate? 
A. I think so. 


Q. Now the payrolls which were represented by 
this $10,000 were actually drawn on the trust ac- 
count No. 1, were they not? A. Yes. 

Q. So you had $10,000 going out of Trust Ac- 
count No. 1 in the White-Ahlgren general account 
and then another $10,000 going out of the trust ac- 
count for the same payroll? A. Yes, sir. 

Mr. Burford: No further questions. 
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Redirect Examination 
By Mr. Sherman: 


q. Was it your understanding at that time that 
this was with the consent of Eva Cole? 

A. Yes, sir. 

Mr. Sherman: No further questions. [355] 


ae * % 


The Court: I would make a finding that there is 
no showing here that The Century Indemnity Com- 
pany had the right and the power to go in and to 
hire any particular person or to fire a particular 
person, or to tell him where to pour the concrete, 
or when to pour it, or how to pour it, or what time 
to go to work or what time to come home. There is 
no evidence here to support any finding that they 
had any such authority. 

Mr. Sherman: JI don’t when the Court says they 
had any such authority whether the Court means by 
law or by contract. 

The Court: By law or by contract or in fact, 
from the evidence in the case. 

Mr. Sherman: Do I understand the Court to be 
making a finding that they never exercised that 
control? 

The Court: J am finding that they did not have 
that power in fact or by contract, and never exer- 
cised it, both. [896] 


Be % x 
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The Court: Under the evidence I don’t think 
Century Indemnity had any control of the job or 
the hiring or firing of anybody or of the doing of 
any work or the time of doing it. 

Mr. Burford: There is no point in my pursuing 
that further then. 

The Court: Or the manner of doing it or the 
method by which it should be done or when it should 
be started or completed. [408] 


* * ae 


OPINION 


I have listened with interest to the argument but 
I have indicated here that as a matter of fact from 
the evidence in the case it does not show that The 
Century Indemnity Company has any control of the 
persons employed, the manner or time or doing their 
work, when they started or when they finished, or 
of the purchase of any materials or from whom they 
should be purchased or how the work should be 
done, or when it should be done or the manner in 
which it should be performed. For that reason I do 
not think that they come within the definition of 
1426 of the 1939 Code where the tax is due by an 
employer where the common-law relationship of an 
employer and employee exists, and for that reason 
judgment will be for the plaintiff on Counts 2 and 3. 

On Count 1, I think the taxes that were due to 
March 18th come clearly within the Simpson case 
and the [411] Fireman’s Fund case, within the facts 
of those cases. The facts here are the same and are 
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controlled by those cases. The plaintiff will have 
judgment for the return of whatever sum of money 
the taxes were to March 18th on the first count of 
the indictment. 

But as to the balance of this money due under 
the first count of the indictment, this is controlled 
by the definition set forth in 1621(d), and I am sat- 
ished from all of:the evidence that while there was 
a joint control, it was a control which is equal to the 
veto power, about which we have learned a great 
deal lately, and therefore 1s a control, and that 
means The Century Indemnity Company had con- 
trol within the terms and provisions of Section 
1621(d) of the payment of the wages to the employ- 
ees after March 18th insofar as the taxes are con- 
cerned in Count 1, and judgment will be for the 
defendant as to that sum of money. 

T have not been able to calculate it, but I merely 
announce my decision so you will prepare your find- 
ings of fact and conclusions of law accordingly. 

I do not think there is any other issue to be found 


on it. 
*& % % 


[Endorsed]: Filed January 13, 1961. 
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Notice of Appearance of burton A. Van Tassel, 
as co-counsel, filed 5/8/59. 

Plaintiff’s Memorandum of Contentions of Fact 
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and Law, filed 10/5/59. 
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Minute Order 10/5/59 re setting for trial. 

Minute Order 11/30/59 re setting for trial. 
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Minute Order 9/21/60 re further trial. 
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Minute Order 10/5/60 re further trial. 

Defendant’s objections to Plaintiff’s proposed 
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Stipulation and Order extending Plaintiff’s time 
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Order thereon, filed 11/22/60. 
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proposed findings, ete. 

Certificate of Probable Cause, filed 12/5/60. 

Findings of Fact, Conclusions of Law and J —a 
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(Copy) Clerk’s notice of entry of judgment | 
dated 12/6/60. 
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Robert A. Riddell, ete. 3301 


Objections to Plaintiff’s Bill of Costs. 
(Copy) Letter of December 30, 1960, retaxing of 
costs. 
Motion to re-tax costs and request for oral hear- 
ing thereon, filed 1/4/61. 
| Defendant’s Points and Authorities in opposition 
| to Plaintiff’s motion to re-tax costs, filed 1/12/61. 
| Minute Order 1/16/61 re hearing on motion to re- 
| tax costs. 
| Order re-taxing costs, filed 1/18/61. 
Notice of Appeal filed by Plaintiff, filed 2/2/61. 
Notice of Cross Appeal filed by Defendant 2/3/61. 
| Defendant’s motion for extension of time to 
docket cause on cross-appeal and order, filed 
2/24/61. 
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Appellee, and Robert A. Riddell, etc., Appellant, 
vs. Century Investment Co., Appellee. Transcript 
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tral Division. 
Filed April 29, 1961. 
Docketed May 8, 1961. 


/3s/ FRANK H. SCHMID, 
Clerk of the United States Court of Appeals for the 
Ninth Cireuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 17354 


THE CENTURY INDEMNITY COMPANY, a 
Corporation, 
Plaintiff-Appellant, 


VS. 


ROBERT A. RIDDELL, District Director of In- 
ternal Revenue for the Los Angeles District of 
California, 

Defendant-Appellee. 


STIPULATION AND ORDER RE 
ABBREVIATION OF THE PRINTED RECORD 


It Is Hereby Stipulated by and between the par- 
ties hereto, through their respective counsel of rec- 
ord, because of the voluminous exhibits offered and 
introduced into evidence in the Court below, and 
in order to abbreviate the scope and economize the 
costs of the printed record, that all the exhibits 
may be considered in their original form by the 
Court and counsel in their briefs and oral argu- 
ment and need not be printed; subject to the right 
of either party to designate for printing any por- 
tion of said exhibits. 


Dated: May 15, 1961. 


DEMPSEY, THAYER, 
DEIBERT & KUMLER, 


By /s/ ARTHUR H. DEIBERT, 
Attorneys for Appellant. 
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FRANCIS C. WHELAN, 
United States Attorney; 


ROBERT H. WYSHAK, 
Assistant U. 8. Attorney, 
Chief, Tax Division; 


By /s/ EUGENE N. SHERMAN, 
Attorneys for Appellee. 


ORDER 
It Is So Ordered this 23rd day of May, 1961. 
/s/ STANLEY N. BARNES, 
United States Circuit Judge. 


[Endorsed]: Filed May 25, 1961. , 
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STIPULATION AND ORDER FOR CORREC- 
TION OF REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


It Is Hereby Stipulated by and between the par- 
ties hereto, through their counsel of record, that 
the word ‘*White-’’ be inserted after the word 
‘‘meaning’’ and before the word ‘* Ahlgren’’ on page” 
184, line 7, of the official reporter’s transcript of 
proceedings for September 21, 1960, so that said 
line reads as follows: 


‘‘meaning White-Ahlgren’’ 
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and that the printing of said reporter’s transcript 
eontain this correction. 


Dated: May 31, 1961. 


DEMPSEY, THAYER, 
DEIBERT & KUMLER, 
By /s/ ARTHUR H. DEIBERT, 
Attorneys for Appellant- 
Cross-Appellee. 
FRANCIS C. WHELAN, 
United States Attorney; 


ROBERT H. WYSHAK, 
Assistant U. 8. Attorney, 
Chief, Tax Division; 
EUGENE N. SHERMAN, 
Assistant U. 8. Attorney; 


/s/ EUGENE N. SHERMAN, 


Attorneys for Appellee- 
Cross-Appellant. 


ORDER 


Good Cause Appearing Therefor, it is so ordered 
this 6th day of June, 1961. 


/s/ O. D. HAMLIN, 
United States Circuit J udge; 
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/3/ FREDERICK G. HAMLEY, 
United States Circuit Judge; 


/s/ RICHARD H. CHAMBERS, 
United States Circuit Judge. 


[Endorsed]: Filed June 7, 1961. 


nr 


[ Titie of Court of Appeals and Cause. | 


AMENDED STATEMENT OF POINTS UPON 
WHICH CROSS-APPELLANT INTENDS 
TO RELY ON CROSS-APPEAL 


Cross-appellant, Robert <A. Riddell, hereby 
amends the Statement of Points Upon Which Cross- 
Appellant Intends to Rely on Cross-Appeal, pre- 
viously filed herein, and pursuant to the provisions 
of Rule 17(6) of the Rules of this Court, designates 
only the following as the points upon which eross- 
appellant intends to rely on cross-appeal: 


1. The Trial Court erred in finding that plain- 
tiff did not have control of the payment of the 
wages of the employees of White-Ahlgren Com- 
pany, Inc., for the services rendered by said em- 
ployees between December 7, 1953, and March 8, 
1954. 


29. The Trial Court erred in failing to find that 
plaintiff required the opening of the ‘‘White-Ahl- 
gren Trust Account No. 1”’ as a condition precedent 
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to its issuance of the surety bond, described as con- 
tract bond No. 291379. 


3. The Trial Court erred in concluding that 
plaintiff was not the ‘‘employer”’ of the employees 
of White-Ahlgren Company, Inc., for the period 
between December 7, 1953, and March 8, 1904, 
within the meaning of Secs. 1621(d), 1622(a) and 
1623 of the Internal Revenue Code of 1939, as 
amended. 


4. The Trial Court erred in concluding that 
plaintiff is not liable to defendant for the payment 
of the Withholding taxes for the period between 
December 7, 1953, and March 8, 1954, required to 
be deducted, withheld and paid by said Secs. 1622 
(a) and 1623 and is entitled to judgment against 
defendant for refund of the taxes, delinquency pen- 
alty and interest so paid for said period. 


). The Trial Court erred in decreeing judgment 
for plaintiff against defendant for refund of With- 
holding taxes, delinquency penalty and interest for 
the period between December 7, 1953, and March 8, 
1954, paid by plaintiff to defendant. 


6. The Trial Court erred in ordering the retax- 
ing of plaintiff’s costs of suit, and in decreeing 
judgment for plaintiff against defendant for said 
eosts in the following particulars: 


Mmeiiees of the Clerk..................... $15.00 
(b) Fees of the Marshal.................. 5.500 
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(c) Fees of the Court Reporter for all or 
any part of the transcript necessarily 
obtained for use 1n the case........... 77.50 


(d) Docket fees under 28 U.S.C. 1923...... 27.50 
(e) Costs incident to taking of depositions. . 55.80 


Dated: June 13, 1961. 


FRANCIS C. WHELAN, 
U.S. Attorney ; 


ROBERT H. WYSHAK, 
Asst. U. 8. Attorney, Chief, 
Tax Division; 


EUGENE N. SHERMAN, 
Asst. U. S. Attorney ; 


/3/ EUGENE N. SHERMAN, 
Attorneys for Appellee and Cross-Appellant, Rob- 
ert A. Riddell. 


[Endorsed]: Filed June 15, 1961. 


